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NeWCOMB V* BURDON. Vmnia^j 

f 7th NovemoeTf 

1793. 

niLL by the plaintifTs, the children of New- A.uwmatfM 

comb, deceased, against the defendant, his widow mnnLrtaS. 
and administratrix. At the hearing of the cause "eto^.^'aSSU? 
this day, it appeared that an estate was given to ^ *^ *J '®g^,* 

the father for life, remainder to the plaintiffs in ^^^^i^ndandin- 
.i rr«i_ /• I .■ , vests the pur- 

tail as tenants in common, ine latner prevailed chase money 
upon the pl^ntiffs, who were illiterate and could where u?s 
not read, to sign an instrument, of which they did fi^'ji'^ul^ne 
not know the real nature, and under the authority ^*®''''^^ 

•' money a^tnst 

of which he levied a fine of the premises in their ^^« o^^^^ credi. 
joint names. The money arising from this trans* 
action he invested in the funds, where it still 

VOL. II. z 4 
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remained, and was clearly identified. There being 
a deficiency of assets, the plaintiffs claimed a spe- 
cific lien on this fund, considering the testator as 
trustee thereof for them. The Court held clearly, 
that as the testator had obtained their signatures to 
the fine fraudulently, he should be considered as a 
trustee to the amount ; but as no agreement had 
been made« so as to make this particular fund 
answerable^ it was to be considered as a general 
charge on the estate, not as a specific lien. 

Graham and Onslow for the plaintiffs ; Bur tony 
Plumer, and Scafe for the defendant. 









Cunningham t?. Williams. 



Om reported A ^' was reported by the Master, the highest 
2i* wS'^iied^ * bidder on a sale before him, of property in 
io eompiete bif jhc causc. Having neglcctcd to complete his pur- 
p ro ase. ch^B^ it was moved by Burton 2ind Cooke^ last term, 
to^ confirm the Master's report, in order to compel 
him to complete his purchase. The Court hesitat- 
ing as to the practice, the matter sto<^ over to this 
day, when Cooke stated two cases, Barker v. Holford^ 
July 1793, and Egginton v. Flavel^ November 
1787j in Chancery, where biddings were com- 
pelled to be completed ; and that ^the practice in 
jChancery is to confirm the report, and then if the 
purchaser is supposed to be responsible, to get an 
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order to inquire whether the party can make out 
a good title, and if he can, to obtdin an order upon 
the purchaser to complete his purchase : but if the 
purchaser is unable to complete his purchase> then, 
on the report being confirmed, it is moved to dis- 
charge him from the bidding. 

Ordered, nm, and no cause being shewn^.this 
was afterwards made absolute. 



Bright v. Chapman. Monday, 

18th Noveniber, 



"niLL by husband, against trustees in articles of 
separation between him* and his wife, for an 
annuity by those articles covenanted to be paid to 
him out of property of the wife assigned to them. 
The husband covenanted in the articles not to mo- 
lest his J^ife, nor foree her to cohabit with him ; 
and the annuity was daHlared to be payable while 
he should leave her unmolested. The answer set 
up a defence of several instances of molestation by 
the plaintiff^ by which he forfeited his annuity. 
Theevidence of molestation containing contradic- 
tory accounts of low and vulgar contentions, the 
Court directed an issue to try the fact, whether the 
plaintiff had broken the covenant, by molesting his 
wife, or net. By directing this issue, the Court 
seem- to have agreed^ that by any breach of the co- 
venant, the annuity was gone for ever; although it 
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was contended, on behalf of the plaintiff, that he 
was only liable to make a compensation in damages 
for the injury committed, and the annuity to stand 
as a security. The Court did not expressly declare 
their opinion on this point. 
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SxEPHANi V. Burrow. 



Baric imported nHHis was an actiou against the defendant, as un- 

itatteandTpui- der searchcr of the customs, for refusing to sign 

•Jt^lSiuS^" a debenture to entitle the plaintiff to the drawback 

wTe'^ortation ^^ ^ quantity of Peruvian bark which he was then 

exporting. The jury found a verdict for the pUin- 

tiff, subject to the opinion of the Court on the 

following case : 

The bark bad been imported and paid duty in 
the rough state; had been pulverized by the plain- 
tiff« and was about to b% exported in ftat state. 
The question was, whether by this change it ceases 
to be eatitled to the drawback* Bark is better 
pulverized in Engiand than any where else. In the 
manufacture, the first process is to separate the* bad 
particles from the good, by cutting off the former* 
In the course of the manufacture, about one fifth of 
the quantity is lost or thrown aside in bark of ordi*- 
nary quality ; in bad bark, a greater proportion. 
In pulverized bark other materials may be added, 
. In a MwU quaaUtyj without detection ; but if there 
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is great adulteration, it will be perceived by the 
officei^s o£ the customs conversant in that article. 
Formerly a very small quantity of bark was ex- 
ported in powder, and the commissioners of the 
customs then allowed the drawback upon it ; but 
lately the quantity exported had been greater, and 
the commissioners refused to allow the drawback : f 

it was always exported under the general term 
barkj and the commissioners never would allow a 
certificate in the words powdered bark. 

The case was argued in Michaelmas Term by 
Russell for the plaintiff and Leicester for the defend- 
ant ; and again in Trinitt/ Term by Pigott for the 
plaintiff and Burton for the defendant. 

(The entry of Cortex Peruvtanus^ in the schedule 
(A) 97 Geo. HI. c. IS. is general: duty nine pence 
per pound, drawback six pence.) 

Argument for the plaintiff.— -Either this clause 
means to consider the pulverized and rough bark in 
the same lights or applies only to the latter ; if it 
does not apply to pulverized bark, then that is 
liable only to the generstl duty charged on all non- 
enumerated articles^ which is much lower than this 
duty ; but, on the contrary^ it has always been the 
policy of the country to put the lowest duty on the 
.rough material, to encourage the home manufac- 
t«ire. Then, if this, being the general term^ ap- 
plies to bark whether pulverized or not, it does so 
both as to the duty and as to the drawback. 

The legislature muM be suppoj^d, when talking 
of the article, to have had in contemplation the 
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State in which it is commonly used, at least as well 
as the rough state; arid what strongly shews their 
meaning throughout the act is, that where they 
have intended any distinction between the different 
shapes of the same article, they have so expressed 
it : as, liquorice powder is charged higher than 
liquorice root ; white sugar is distinguished from 
brown; but not sugar in lumps from the same in 
powder; the quality is distinguished, but not the 
shape. Camphire refined and unrefined are dis- 
tinguished ; brown and white sugar-candy are dis- 
tinguished ; hemp in the rough state, is distin- 
guished from dressed ; ostrich feathers dressed and 
undressed ; hides rough and tanned, &c. ; while 
other articles that are not distinguished are im- 
ported in either shape : as jalap, salop, rhubarb, 
mustard-seed, gum-arabic, gum guaiiaci, cream of 
tartar, indigo, salpetre; and many of these are 
commonly manufactured here in the same manner 
as the bark, by pulverization, and have always re- 
ceived the drawback after manufacture^. 



If this article in the schedule applies to bark, 
whether pulverized or not, the change between the 
times of importation and exportation can make no 
difference. It is the policy of /the country to en- 
courage the manufacture at hoYne ; but if that 
which is imported rough loses the bounty by 
manufacture, that is a discouragement to the ma- 
nufacture, and an encouragement to export rough; 

* The fact of any of these, or similar articles, receiving the 
drawback after a change by manufacture, except through neg- 
ligence or fraud, was denied on the part of the defendant ; and 
probably that question is settled by tbe present determination. 
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this therefore can never be presumed without ex* 
press words in the act. 

It cannot be said that the mere diminution in the 
quantity shall have that effect ; for if one hundred 
pounds are imported, and the importer chooses to 
export fifty pounds of it, it never was doubted that 
he might have the drawback on the fifty pounds ; 
but if he may export a part, it is in his option what 
part. In a chest of oranges imported, if he wishes 
to re-export the half, he need not take them indis- 
criminately, but may choose which half ; the iden- 
tity equally' remains, however the division is made. 
Then if, after the separation of the good particles 
from the bad, and before pulverization, the plain- 
tiff had chosen to export, he might have had the 
drawback ; and the revenue is benefited by it, for 
it receives duty on the larger and pays drawback 
on the smaller quantity. 

^ As the change of quantity can make no differ- 
ence, neither can the change of shape by pulveriza- 
tion. Perhaps a manufacture, in which the article 
is mixed with others, may lose its identity ; but if 
a change is produced in the shape, for the purpose 
of cleansing, package, or by friction in the car- 
ris^e^ or other, means which do not make a differ- 
ence for the purposes of revenue, it continues as to 
this purpose the same. 

It is equally easy for the manufacturer to identify 
the article, whatever shape it may be in, and ac- 
cordingly it is by his oath that it is to be done, 
(sec. 9«) The revenue officer can no more distin- 
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guish the identity, after a chan^ of patdk^g«i»V 
than after manufacture. Then th« otily cfit^riotl 
is, whether the manufacture, by changing the 
sb^pe, brings tb^ article within ^ diflPer^tit legfisla- 
tive description ; where it does Aot, is iii batk^ 
there is no material alteration. 



for the defendant. — 'It is cleAr^ that itheife thef^ 
is ^ different duty and drawback oti th6 Aianufke* 
tdred article from the rough, it cann6t be ifadported 
rough, and receive, after nfiadUfacturef here, the 
drawback either as rough or a^ manufactured, h^*' 
c^tt^ the dhatlge destroys Ihef identity df th^ cdtibi 
modity. Then suppose the Mh^fduli^ had ^aid, fhht 
fat Cortex Peruvidwus thtx^ shall f^ a Mftaih dtity 
and drawback ; for Pnhis G&fh P(^ut. tfc^re Shtttt 
be the same dtlty dnd drstwb^^k ; th6 cirdUfSMfdtt^^ 
of the same duty bein^ pint on both vtr^suld^fif Vkry 
the case : the change would dMtfoy tbti identity dr 
much as if the duty were different. This schedule 
has included! under their generic name, i^d dif- 
fetiBnt^^cies of bark, becdu^ei tlik fiBth€ duty WMT 
intended to be applied to both : thii^^ doed not taki!f 
giway the distinction between their natures ; ^Atf if 
a change by manufacture deWroyii identity itt on6 
cas6, it must iii all* 

Where the Idjgislatui^ b^ intended th4t the tff-^ 
tide imported rough and manufactured h^rt rfbotfW 
have the same or any drawback, it expresses it, as 
in sugars. If thg rttrpOf tSr c^n Separate ' the gdod 
from the bdd parts, ail in^ oralflges^ ^t bark htfdOsI 
pulrerizatioti, and get tHe dr&l5rbidk on th6 ^<Wd, 
he might equally do so oii tbd Bad. The duty ifc' 
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kid on the artkll consisting of good and bad paN « 
ticles; if these are separated, it is no longer th^ 
same ; the identity consisted in the combination } 
and if the refuse could be exported and obtain the 
drawback, it would in fact be diminishing the duty 
in that proportion^ By the same rule of construe- 
tion, one who imported mahogany might claim the 
drawback upon saw-^lust; or it might be claimed 
upon the exportation gf the fragments of brokei\ 
china* ' 

The mere change of shape often forf(dits the 
drawback. Rusman iron, i-mported in large'^ftrs; 
has always lost the drawback by being cast into 
smaller bars^ as not^lieing the same article as im- f • 
ported^ 

Bxrt inpiidicty pulverized bark is not included in 
this article at all • The generic name must mean 
the article in its original state, without additions or 
change ; when manufactured, it has the addition of 
the manufacture to the denomination, as hides, and 
tanned hides. If then the powder can be imported^ 
or have drawback 9/^ all, it must have it as one of 
the n#i«e numerated articles, (sec. 17.) »nd vrhe- 
ther that is in a right proportion or not, is for the 
consideration oS the legislature alone. 

« 

Macdonald, Chief Baro(h — It is very clear that ^**" •^«»* 
the powder of bark, not being prohibited, maybe 
imported, subject to vsome duty or other ; and it ~ 
rather appears to me at present to have been the in- 
tention of the legislature, that it should be subject 
to the saitie duty |i' tholhrougb article, and of coorib 
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to tlie same drawback ; but the dftlculty is, whe* 
ther, supposing that bark may be imported and 
claim the drawback in either shape, it mny also 
pay in the one shape, and receive drawback in the 
other; or whether it must be at both periods in the 
same shape, whichever that maljr be. Certainly it 
is the policy of this country to encourage the im- 
portation in the rudest state, and the strict letter of 
the act would allow the iflrawback on the pul- 
verized bark ; for the article continues abstractedly 
the same^ and is not like broken china or saw-dust, 
in which, although some of the particles remain, 
the .Article itself is gone, and neither remains in the 
same nor in an altered shape. Yet I have great 
doubt if this can be called th^ame atrticle within 
the sense and spirit of the act ; the separation of 
particles makes an essential difference ; I fear there 
can be no line drawn in the degree of manufacture 
which ^all change the nature of an article. It will 
be necessary for the Court to deliberate upon the 
judgment to be given, as a general rule must be 
laid down for the direction of the officers of the 
revenue in similar cases. 

In this term judgment was given I$y thy Lord 
Chief Baron, to the following effect : 

The Court are all of opinion, that the plaintijQT 
in this action is not eq^itled to any drawback. It is 
true, that the particles of the commodity are the 
same as that which was imported, and which is 
found in the case to'^have paid the ^ accustomed 
duty; but it appears, upon considering this act, 
4ihat wlbere the particle^ constituting the commo- 
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dity have changed their shape and appearance be- 
tween the times of importation and exportation, . 
the legislature did not intend to allow the draw- 
back« because of the many frauds which could 
otherwise be practised ii/ithout a possibility of de- 
tection; accordingly, in many other commodities, 
the particles which continue in every other respect 
the same, are considered by the legislature, after 
being paanufactured, to constitute a different ar- 
ticle. Q^^ clause in the act, (sec. 3.) the real 
state of tne commodity must appear by the entry; 
for the drawback is not to be allowed unless the 
goods are duly entered for exportation. The soli- 
citude of the legislature respecting this circum« 
stance^ shews that they intended that the drawback 
diould not be allowed, unless the entry for ex- 
portation and that upon importation were the j^ 
same ; or, in other words, unless the article re- 
mained unaltered. 

The particles of flour are precisely the same with 
those of wheat, and all the difference between them 
is, that by the grinding and dressing, the figure is 
altered, and the coarser parts are taken away; |ret 
wheat and floiar are considered by the act as per* 
fectly distinct articles. So, pearl-barley is made 
by taking Q!^ the husk of the barley by a mill; that 
does not even change its form, except by losing 
the outward covering ; it is still the body of the 
grain, and is therefore a stronger case than the pre- 
sent, where the article is reduced to powder; yet 
peari-barley is considered in the act as a different 
article from the grain in its natural state. 

VOL. II. A A 
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If the identity of any commodity was not changed 
until every particle of it was altered, articles of va- 
rious appearances and properties, between which 
indeed there is as striking a diversity as between 
any preparations that can be made from the most 
heterogeneous substances, might be entered under 
the article quick-silver. Calcination effects a se- 
paration only, and not a change of particles, and 
has been considered as merely a chymical pulveri- 
zation; and this process, employed upon quick- 
silver, produces, according to the different degrees 
of heat by which it is effected, sublimate, precipi- 
tate, or calomel. 

The best snuff is merely rasped tobacco; yet as 
articles of commerce, they are not considered as 
^ having any affinity to each other. So laudanum is 
merely opium in a state of solution ; but will it be 
said that it could be exported under its former 
name of opium ? 

If this had been reduced to a tincture by the ad- 
dition of brandy, it is not pretended that the 
drawback could have been claimed : yet in that 
case there would still have been a given quan- 
tity of bark; and although, by the mixture 
with brandy, ^ medicine of a third .description 
would have been produced, if what is contended 
for on behalf of the plaintiff be right, the ex- 
porter might in that case claim a double draw>> 
back, one for the bark, and the other for the 
brandy ; for both are preserved although blended 
together. 
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But if for a substance, which has paid the duties 
upon importation, the owner is entitled to a draw- 
back upon re-shipping for a foreign market, how- 
ever different it may then be in appearance or qua- 
lity, unless all the officersofthecustomsaredeeply 
versed in natural philosophy, the revenue must be 
defrauded to a very great extent. In this case in- 
deed it is found that the bark remained pure and 
unmixed ; but we must give such a decision as 
may stand as a general rule of construction of this 
statute, and such as may prevent any' attempts 
to defraud the revenue, and defeat the purposes 
of the act. It is found that powdered bark may 
be adulterated without danger pt discovery, ex- 
cept from persons conversant in the commodity ; 
the saw-dust of mahogany may be mixed with it, 
for the purposes of fraud, and so the public may be 
forced to give a drawback upon a thing of no value. 

As to the conduct of the commissioners of the 
customs, it makes no difference the onq way orthe 
other; at the different times when their attention 
has been called to this subject, they have thought 
differently upon it; when the case but seldom oc- 
curred, and they had not given it much considera- 
tion, they allowed the drawback ; but when the 
practice of exporting this article became more fre- 
quent, and the question of more importance to the 
revenue, they thought of it more seriously, and de- 
termined not to allow it. This alteration of their 
opinion was the natural consequence of having 
more fully -considered the subject. 

For these reasons we are of opinion that the plain- 
tiff is not entitled to recover in this action^ 

A A 2 
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runday, Dixon v. Edwards. 



\ d^."* WyiUNCEV objected to one of the bail, as be- 



The clerk of mn 
mttoroejr, dc- ^^ 

feodant, may ing a clcrk to the defendant who was an at- 

torney ; and cited several cases to shew that the clerk 
of an attorney, as well as an attorney himself, had 
been held not competent to be bail. 

Thomson, Baron, said he understood the rule 
to be^ that an attorney or his clerk should not be 
bail for their clients: that it was a rule introduced 
by the Courts to protect theirofficers, the attoruies, 
from the constant demand the clients would otherii 
wise make to become bail for them, and which 
their relative situation would often enable them to 
enforce; and therefore that the rule was not appli- 
cable to the present case, where the attorney him- 
self was the defendant. 

Accordingly the bail proceeded to justify, btit 
were rejected upon other grounds. 



,^ , , Earl of Lonsdale v. Littledale, in Error. 

Wednesday^ 
«7th November. 

A peer may beHriHis was au actiou on the case brought by Mn 
S^rtof^KiDg's Littledale against the Earl of Lonsdale, in 
M «*hiv*in '*^"' which he sued by bill against the Earl, " having 
« ''"rliiSw/" " privilege of parliament/* and had judgment. 
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Williams argued, that the mode of proceeding — . 
against a peer by bill, was error; for the suit by of that Court 
bill in the Court of King's Bench, and the juris- biii in any casJ[ 
diction of the Court, was confined originally to ^fo3^^ tlJL^ 
trespass vi Sf armis, in which the defendant was ar- S^ambw' 
rested, and in the custody of the marshal. 3 Rep. 
12. The same process was afterwards extended to 
other cases, by the fiction, that the defendant was 
already in the custody of the marshal in other suits. 
4 Inst. 71. 3 Bl. Com. 49. But all fictions sup- 
pose that the thing is possible and legal. That a 
peer should be in the custody of the marshal is im- 
possible. 9 Co. 49. Hob. 61.6 Rep. 62. I Vent. 
298. Lilly's Entries 21, n. And therefore a suit 
by bill against a peer is against law. Thestat. 12 
& 13 W. III. c. 3. leaves the manner of proceed- 
ing against peers, exactly as it was before that act. 
It only gives the same remedy in the time of privi- 
lege as at other times. 

Holroydj on the other side; was stopped by the 
Court. 

E Y RE, C hief Justice.— The case of Gosling v. liOrd 
^€jfmoti<A,Cowp. 844. isadeci^iondirectly in point, 
wd as the judgment there given by the Court of 
King's Bench was acquiesced in, it becomes an 
authority in all Courts. It is there decided, that, 
by the practice of the Court of King's Bench, a 
peer, before the statute of King William, might, 
and still may, be sued by bill. Were it a question 
concerning the privilege of the peerage from arrests, 
we should hesitate before admitting that privilege 
to be infringed by any single decision, or by the 



^•!': r^ere the privilege is 

»^.»j question of practice as 

^ ^. ; I'u seems to be at rest by 

.. i rJtoui/i's case. If it can at 

^. ...., ¥-":eiher the Court of King's 

.. ;v :.^ hold pleas by bill in the 

.X ^'^esiion, affecting the juris- 

. . . u ^ could not be inquired into 

, . :.u :> :Ui exception to our authority 

.«* .isciruiion of this Court*. 



Rex v. Fry. 

I > .ihs case two extents were issued to levy the 

!^ L>r lIuo to the crown ; the one directed to the 

..u . if ol Somersetshire^ the other to the sheriff of 

^t'c^lo/; they both levied to the whole amount. 

. I i>.>i) il)o levy made by the sheriff of Somersetshire ^ 

... iiu' wholt* debt was paid, in order to get the goods 

oiii i»f ilu* sheriffs hands. On a question whether 

' ih^' bhi'rilfof Somersetshire should have his whole 

pouiulage, or only one half, and the sheriff of 

Briiiol the other ? the Court held, upon the autho- 

ril\ of the cases cited, Salk. 332. Parker 177. 

1 ane 7+. liunb. 305, that the sheriff of Somer- 

^ctshlre was equally entitled to poundage from the 

money being paid by the compulsion of his levy, as 

if he had raised it upon a venditioni exponas ; and if 

♦ 27 Efh. c. 8. #. 2. 
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he is entitled to any poundage, he must hs^ve the 
whole, by the decision tn the case of Rex v. Cald- 
well, last term. 



■Wr 



BeCKMAN VvLeGRAINGB. sameday. 

A RULE was on a former day obtained by Gibbs a plaintiff rc- 
II- ^1 1 • 'nr* 1 1 , ' aid injf abroad 

calling on the plaintiti to shew cause why the is notcompti- 

proceedings in this action should not be staid until cunty^tor**'* 

the plaintiffshould give security forthe costs, upon 

alfidavit that he resided in America. 



ill this Court. 



. Cause was this day shewn by Laws, who argued, 
that there being no precedents of similar motions in 
thas court, was alone a sufficient objection; for in 
the case of CAiV/on v. Harborne, {ante, p. 240.) where 
a motion conformable to the pr:||ct1ce both of the 
King's Bench and Common Pleas was rejected, one 
of the reasons assigned by the Court was, that the 
practice of this Court being otherwise, the motion 
could not be allowed until the rule should be 
altered. In this case it is still stronger, for although 
the practice of the King's Bench is to require secu- 
rity, yet formerly the rule of that Court was other- 
wise. 2 Burr. 1026. 4 Burr. 2105. Gowp. 158. 
And the Court of Common Pleas still adheres to 
the old rule, and has rejected motions similar to 
the present. Parquot v. Eling, 1 H. Bl. 106. The 
Court there did afterwards grant the motion, on an 
affidavit'that the plaintiiBT bad absconded to avoid 
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.ukjiii^ his^Uebc^: but that not appearing in this 
CiiM^, cduuot avails 

GibbSy ou the other side^ relied on the cases Pray 
V. hdky I Term Rep. 267* Fiizgerald v. Whiiniare, 
1 lei'Ui Rep. 36s, in which the old practice was 
cousiUered and over-ruled; and it is only enforcing 
ju particular cases the original intention of the 
law, by requiring real pledges instead of nominal. 
As the rule was never refused in the Exchequer, 
the practice here ought to be considered as unde- 
termined. 

Macdonald, Chief Baron. — The practice of 

this Court being to allow a plaintiff abroad to sue 

without giving security for costs, it would be high 

ii^ustice to the present plaintiff to alter the rule 

in his case; he has proceeded here without giving 

such security, or being immediately prepared to do 
so, upon the faith of the rule here, and he cannot 
be delayed or turned round by any alteration we 
may now chuse to make in the practice of the 
Court. The propriety of such a regulation in future^ 
would be a different consideration. The rule 
must be discharged. 
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SITTINGS AFTER MICHAELMAS TERM> 

SERJEANTS INN HALL. 



1793, 

•Jpr 

TJTALL moved, on behalf of John Perryn^ one of 
the creditors who hgd proved, before the De- 
puty Remembrancer, his demand upon the estate 
in thet:ause, for leave to exhibit interrogatories to 
the plaintiff, to discover the demands due flrom, 
him to the estate. 

The motion was refused by the Court, because 
each creditor might claim the same privilege. 



i^-jf- 



Hutchison v. Hodgson. 

A SUIT at law being instituted by the defendant 
'^ against the present plaintiff, be filed this bill, 
and obtained an injunction. Upon a full answer 
coning iiii and the ii^unction being dissolvedi tb^ 
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parties proceeded to trial, but agreed, by advice 
of the Judge, to refer the matter to arbitration by 
rule of Court. In the arbitration-bond they sub- 
mitted all matters in difference, and all suits m law 
and equity, and costs, &c. The arbitratorawarded. 
costs at law to the defendant in equity, and that 
all suits in law and equity between the parties 
should be discontinued. 

Romilly moved, on behalf of the defendant in 
equity, that the bill might be dismissed on the 
ground of this award, as the word discontinuance 
in suits at law, is analogous to dismissal in equity, 
and can only be so understood. 

By the Court. — You have mistaken your re- 
medy; we cannot act upon this award. If the 
plaintiff proceeds in his bill, your way is to move 
for an attachment in the Court of which the sub- 
mission to arbitration is made a rule; so if he re- 
fuses to dismiss his bill, if that is the meaning of 
the award. 

Motion refused. 



> 



rf 



f1;it±L Tennant v. Wilsmore. 



Iltb December* 



1 

JpEMBERTON moved for leave to amend the 

answer of the defendant after replication put 

in, upon affidavit that the defendant was informed 
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and believed he had a good defence, (viz. a modus, 
the bill being for an account of tithes,) and had 
not inserted it in his answer, not being able, at the 
time of putting in his answer, to set forth the 
modus with proper precision. 

Burton objected, that the practice here is to " 

give leave to put in a supplemental answer, not to 
amend the former, for the purpose of keeping them 
distinct; but even that is only allowed where new 
matter arises, or a sufficient reason is given for its 
not being inserted in the first answer. 

Motion refused with costs. 



Randal v. Hearle. 

rpHE property of the testatrix Elizabeth ^^^^ f^^i^t^^%i''o( 
being by the decree (see page 126) declared money for life, 

to belong to the plaintiff, Randal, under the ap- appointment ai 

pointment of his late wife, it was referred to the r^eiXfo^he/ 

Deputy Remembrancer to take an account of the 'J^^^^^p* ^^"^ 

estate in the hands of the defendants, the executors p*!» *"^ "f" 

' points to her 

of JB. Dodd*s will, making all just allowances, &c. i»wsband. The 

«-. 1 1 • 11 husband cannot 

tie reported, among other thmgs, that the execu- claim this part 
tors had paid to the wife of the plaintiff, for her^ ^ epnncipa . 
use and support, 1 10/. over and above the interest 
of the fund to which she was entitled for her life. 
Not having allowed this sum to the executors 
they excepted to the report. 
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Burton and ThompMOt^ in support of the excep- 
tions. — ^Tbe power of appointment in MaryRamdal 
to any person she should think most deserving, 
makes it at her absolute disposal ; she might be her 
own appointee ; she might leave it to her ezecutcns 
to discharge ber debts, or appoint in favor of 
another^ Paying to her creditor any sum out of it. 
This power then makes it subject to her debts 
where the appointee isavolunteer. hordTamtuhemd 
V. Windham, 9 Vez. 1. There a similar power of 
appointment is considered as part of the general 
assets of the appointor. Then this fund was sub* 
ject to the debts of Mary Randal, and, as such, 
the demand of the executors must be allowed. 

Being paid to the wife for her support, it is a 
demand upon the husband, who was bound to sup- 
port her, and in whose exoneration it therefore 
went; but having been pai^ it once, he cannot 
claim it again. . 

Selwynand Richard$,contT3. — The estateof Haiy 
Randal in the fund clearly was for her life only; 
then, if the executors paid her any part of the prin- 
cipal, they did so in their own wrong; if they had 
a right to pay her a part of it, they might as well 
have paid her the whole, and it is to be considered 
as her property; but, if it was her property^ the 
plaintiff should have sued by bill of revivor, as her 
representative, and not by supplemental bill, as ap- 
pointee. The Court also have considered him as 
appointee only in making the legatees under Mar^ 
Randal's wiM parties, and in making jRancfa/ take, 
subject to these legacies, as part of the appoint- 



MICHAELMAS TERM, S4 GEORGE in. 36» 

nlent. The claim of the plaintiff is not under her, 
but under Elizaffeth DoMj by which he is entitled 
to the principal sum. 

Macdonald, Chief Baron. — The present is as 
ungracious a claim as can come before a Court; 
and I am glad to find in my own mind a sufficient 
ground for rejecting it. 

The general principle laid down by the counsel 
for the plaintiff is undoubtedly true, that where, 
under a will,* one has the interest of a sum of 
money for life, with a general power of appoint- 
ment, the appointee does not take under the ap- 
pointer, but under the original will; the other is 
only the instrument to direct and convey the first 
testator's bounty. 

But here the appointee has in fact received this 
part of the principal already. It is found to have 
been paid/or the support of his wife, and is there- 
fore a demand upon him; he has had the benefit of 
this payment, and therefore, however negligent the 
executors may have been in making it, he cannot 
take advantage of their negligence so as to call 
upon them to pay him the same sum over again. 
On these particular circumstances in this case, I 
think the sum so overpaid should have been al- 
lowed to the executors. 

ft 

Thomson, Baron. — Without going into the 
questiouj what would have been the consequence 
if the appointment had been to a stranger, it is suf* 
ficient to say, that the executors must be allowed 
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this against the husband of Mary Randal; he is 
debtor for the amount of the sums paid for the 
support of his wife. 

The exception was allowed. 

The report also stated that there had come to the 
hands of the executors of Elizabeth Doddj the sum 
of 25/. found by them in a box in her house, which 
the executors in their answer stated that they be- 
lieved to belong to several persons who were mem- 
bers of a club held at her house. This sum the 
plaintiff claimed as appointee of all the effects of 
Elizabeth Dodd ; and it was argued that any claim 
by the members of the club was barred by the 
statute of limitations, and so the money sunk into 
her estate. 

But the Court held clearly that this money was 
not a part of her estate, and should therefore be 
retained by her executors, subject to the claim of 
the members of the club. 



Thursday, ShOLBRED V. M ACM ASTER, and OthcrS. 

12th Dtcember* 

wherean in- nHHE defendants, four brothers, were joint owners 
proceeding^ar^ of a vcssel, One residing iu jBng-/awc/, the Other 
tin the^oomi^g ^^^^^ ^^ America; theone in England insured with 
in of the answer fjje plaintiffs I thc vcsscl was captured by a French 

of one defend- '^ '. iiil t 

ant who resides fricrate ixi America^ and although not condemned 

mbroad,the o ' ° 
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by the Courts there, was condemned and sold by p^ajntiffis not 

** ■ ^ ctimpellable to 

order of the French consul residing there. At the briug the mo- 
sale she was bought in for the defendants, by the no less on spe- 
captain, at a very small price. The defendants gl^oces^""" 
here having instituted a suit at law to recover from 
the insurers as for a total loss, they filed this bill 
for an injunction. The defendant in England 
having answered fully, the plaintiffs moved for and 
obtained an injunction, till the answers of the other 
three defendants should come in, on the usual 
affidavits of merits. 

$ 

Douglas and Scafe now moved, that the plaintiffs 
might be ordered to pay into Court the amount of 
the demand at law, on affidavit that some of them 
were in insolvent circumstances, and relied on the 
case oi Peters v. Erving and another, before Lord 
Thurlovd^, in which two co-obligees, the one re- 
siding here, the other in America^ brought an 
action here on the bond ; a bill was filed for an 
injunction, and, after answer of the defendant here, 
and an injcinction obtained tiU the coming in of the 
answer of the one in America^ it was moved to 
have the money brought into Court, and Lord 
Thurlow granted the motion. 

Burton and Steele on the other side. 

Macdonald, Chief Baron. The granting the 
present motion would materially affect and change 
the practice of the Court. The plaintiiff here is 
regular, and has obtained the injunction in the or- 

* See this case, as to another point, 3 Bro. R. M. 
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dinary manner, by affidavit of merits, with which 
by the practice, the Court is satisfied till the com- 
ing in of the answer. If indeed the plaintiff, after 
the answer's coming in, requests further indulgence, 
we can only grant it subject to such conditions as 
will put the defendant out of danger, by payment 
of the money into Court. There is no general 
rule, that where one of the defendants resides 
abroad, the plaintiff, desiring an injunction till the 
coming in of his answer, must pay the money into 
Court; and although it may be an inconvenience 
to the other defendants who have answered, yet that 
is no sufficient reason why the plaintiff who is 
r^ular should be put in a worse situation by that 
circumstance. As to the case of Peters v. Erving, 
unless we were more accurately informed of the 
circumstances upon which it was grounded, we 
cannotact upon it, as the general rule is otherwise. 

Hart^ amicus curuB. — In that case there appear* 
ed, from the circumstances, to be a great proba^ 
bility that if the money was not paid in then^ it 
never would ; and besideb, the defendant who had 
answered, took upon himself to know every cir^ 
cumstance of the transaction, and negatived the 
whole equity of the bill; so that, unless he was 
perjured, the answer of the other defendant could 
be of no use to the plaintiff. 

Nothing was taken by the motion. 
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Brassington v. Brassikgton. 
jyEMBERTON moved that one of the defend* a motion for 

jL, , f 1 /* * 1 • leave to answer 

ants, who was incapable of managing his own by guardian, 
affairs, although, being a poor man, no commis-g^^^^Jj;^^* **"• 
sion of lunacy had been taken out, might answer 
by guardian^ A doubt arose whether a particular 
guardian ought not to be named in the motion; 
and HoUistj amicus curi^^ saying that that was the 
practice in the Court of Chancery, the Court 
directed Pemberion to move again, naming the 
guardian. 



The King «. DfiAHE. uth'iS^t?.; 

rpHE defendant, receiyer^general of the land-tax whereacou 

for Berkshire^ having become indebted to the nue hL given a 
crown in a large sum, an extent issued again8ttcro^n.^the*pc- 
him on his bond to the crown; upon which the ]J***y *]^ *^["^^j]f 
sheriff levied the said debt with his own pouad-^hecxpence* of 

process and ex- 

age, and all the costs, and also an allowance made ecution against 
to him by the Deputy Remembrancer for his 
trouble, over and above his poundage. 

' • ■ • ■ . ; . • 

The Attorney General ihoved to confirni the re- 
port. 

Haywood and Abbot took exceptions to it, and 
contended that these allowances ought not to be 

YOL. II. BB 
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made, but that the debt alone should be levied by 
the extent. The sheriff originally was not en titled 
to any fees or poundage on levying in executioni 
By the 29 EUz. x. 4. the sheriff, upon levying in 
execution, is entitled to poundage of and for every 
twenty shillings levied ; and accordingly thesheriff 
is entitled to levy bis poundsige^bver and above the 
debt. 2 Jones, 185. 2 Term Rep. 148. That sta- 
tute however relates only to executions at the suit 
of private persons. The potmdageon prerogative 
executions is regulated by the 3 Geo. I.e. 15. ; tte 
words there are materially different : the third sec- 
tion gives twelve pence out of every twenty ■diit 
lings levied; and the sheriff is prohibited, by sec- 
tion 13, from taking any money or fee from the per- 
son on whomsirchfevy is made, for or on pretence 
of levying such or collecting, except the sum of 
four pence for an acquittance. The act also permits 
additional fees to be allowed by the Court of Ex- 
chequer to the isberiffs, for extraordinary service 
%o th^ crotvn. it Ciatkinot be intended that the 
debtor is to pay^r extraordinary diligence used 
'^i^inst him. k appears that all these allowances 
Ute ^o be made to the sherifiSs upon their accounts, '^ 
istttftiot) 3 ; clearly imply iBg that the allowmxce » 
to be made frdm the crown, with whom the 
sheriff's accoutit is. Buhb. 3015. Hard. 178. Tfaie 
whole costs tbdr^fore are properly ^payable iby tiie 
crown ; but in particular, the extra allowaace ca]> 
by no cfotistr-uctioH fatten the papty. 

The circumstance of the debt here being secured 
by bond, maked no dilTerenee; the bond does not 
tn-eate the debt, and the levy being: only of tbe 
debt» and the poundage out of that lev^torathing , 
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further cao be demanded « tOo levying the debt, 
th6 party was entitled to^ aad probably obtained aa 
'acquittance, on paying the four pence; it would 
be absurd to say, that aftor a discharge and acquit- 
tance from the principal debt, the security should 
still remain. 

The Attorney General^ Contra, admitted^ that 
where the levy is made on the original debt itself, 
tiothiog more can be taken, and the exj>ences of 
levy fall-on the crown ; but bercj^by the agreement 
of the parties, the defendant has bound himself to 
discharge his debt %o ithe drown, .without puU^ing 
:them ^o tkke eKipeiice lOf process against bim, and 
has made himself liable for all the.expeDcea »in- 
curred by a breach of that obligation ; and accord- 
inglly the coQStaiit practice has been to issue the 
jeictenrt for /the amount of ^he debt and costs. The 
tWtra allowance Xo the .sheriff is in the same situ- ^ 
^tron with'the other ^^eicpences of the levy, being 
^payable, by the. order of tbeCoutt, to the ^^hcriff, 
without the consent of the crown. 

MAC»o«AL»n, Chief Baron,— Therule laid down 
4>y Mt. Attorney -General I ^always considered a» 
ilheiaw when in >that'Offioe, and continue still </f 
ttbe same opinion. Wherethereis afixedand limited 
debt of the crown, nothing beyond that debt can 
lhe;levied ; but hepe,by the contract of tbe-parties, 
iim ^ulterior fuud is created by the penalty -of the 
.bond, out of which allco6t;s, poundage, and other 
leaQpeoces ave .to be ^taken . Sy oreating thatulterior 
tfttttdyitheicrown'has^ntitled itMlfto ^ -complete 

B B 9 
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indemnity ; and therefore the cases cited, where 
no such fund existed, do not apply. 

The report was confirmed. 



Sawbridge, Clerk, v. Benton. 

tt^*oSrn«yto rpHE plaintiff, rector o{ Thundetsley in Essex, 
IZ^yZ brought his bill for an account of tithes of 

prMumed from j^nds there in the possession of the defendant. 

length of time. ^ 

ofTJ!^^rsHn- The defendant claimed to be discharged of 
KpJ^K^^^hes, under a composition real of twenty shil- 

rilo*iftithc8*of ^^^S^ for all tithes arising in Thvndersley Park, of 
T.Park, is which the premises in question composed the 
* ' greater part ; the whole park being 360 acres, of 

which the defendant was in possession of 292. 

The patronage of the church oVFhundersley (to- 
gether with a pension of twenty-four shillings out 
of the profits thereof) was formerly in the priory 
of Prittlewell ; which was an alien French priory; 
and^ as such, its claim to present to the rectory 
devolved to the king during his French wars ; and 
king Ed. III. did on that ground present to this 
living from 1328 till 1362. The priory after- 
wards presented till 1408. In May 1374 that 
king granted letters of denization ta the priory ; 
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on the 6th oi July in the same year letters patent 
were granted by that king to the rector, which 
were now insisted upon as proof of a composition 
having then taken place ; the existence of these 
letters patent was proved by an inspeximus grant- 
ed to the rector, upon his request, in the 30th 
H. VIII. notifying that letters patent had been 
granted by Ed. III. in these words: ** Edwardus 
*^ Dei gratia^ Sfc. Sciaiis quod nos de gratia nostra \ 

*' speciali et in recompensionem decimarum quasper^ 
*^ sona eccksiiB de Thundersle in Com. Essex solebat 
percipere tanquam pettinentes eidem ecclesiw de 
terris quas infra parcum nostrum de Thundersle 
^^fecimus includi concessimus pro nobis et hmredibus 
nostris eidem person^B viginti solidos percipiendoa 
singulis annis sibi el successioribus suis a die qua 
*^ terrtB pr€edict(B prima incluste fuerunt infra par^ 
^^ cum nostrum pn^dictum in perpetuum ad terminos 
" Pasch€B et St. Michaelis per equales portiones de 
*^ exitibus manerii nostri de Thundersle per manus 
^> ballivorum pnepositorum sive Jirmarionum ejuS" 
'* dem manerii qui pro tempore fuerint. In ciyus 
*^ rei testimonium^ Sfc." The park was separated 
from the manor by a grant 1547) and the manor 
granted to another person in 7 Ed. VI. I653y and 
have continued separate ever since. King H. VIII. 
was not patron at the time of granting the inspexh 
imus. The twenty shillings had always been paid 
and received till the grant of the manor in 7 Ed. 
VI. but never afterwards ; and no tithe in kind 
had ever within memory been paid for the park. 

Burton and Graham for the defendant, insisted 
that king Ed. IIL had aeted as patron, the pfioiy 



berng: dlien, and being also supr^nte ovdmary^ 
bis letters patent Were, when afccepted, an agree-^ 
ment of all necessary parties. Although Iheright 
as SQpreme ordinary is not liow held g3dod, yet 
formerly it was ; and there is no instanee in anciefilt 
times of grants by the kings^ or compositions^ 
entered into by thenii bdng sanctioned by thd 
consent of the bishop. 



/ 



^ 



But supposing him only to a»t as pi^tietor of 
the land, yet after sa long acc^uieseen^e^ all aa^ 
Jemnities and cons^M of parties i» to be pre- 
fttrmed. The consent of the patron «nd brsbop 
may have been by some other instrntnent, the ex- 
istence of whrch the eoifrt will presiiitie- ut such 
m distance of time as the rule ts lard dawn as to 
aH deeds and grants by Butter Jastice^ in Rec^ v. 
Broeknktny 9 Term Rep* l^\. Tbe consent of 
the pardony and the ampleness of the i^compence, 
appear frortf his successor in 20 H. VIII. having 
been soticitons to obtain the imptxintus in edit* 
fimration of his right. Although a composition 
real differs froiii a mddus in this, that having its 
commencement witbitl, time of memory, su^h com-* 
foencement must be shewn, ydt the actual deeds 
under which the composition took place need 
not be shewn. 

If there is any doubt on the Validity of the 
composition, at least the Court tnust grant an 
issue to ascertain the fact. 

Plumer and Fonhlanque for the plaintiff.r-— The 
king halving granted letters of denitetioa is ikfny 
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19749 could not treat the priory as alien enemies; 
^nd consider himself therefore as patron in July 
following. The idea of the king's being the su« 
preme ordinary, and acting as such, is contrarjr 
to the old,, as well a^ the present doctrine ; Co. 
Litt. 96* a. 9i\. a, 9 Inst, S98i« And without th^ 
consent of the patron and ordinary, the compo- 
sition was a mere agreement between the crown 
find the rector, as the letters patent purport to 
be; and not a binding composition. A modus 
presumes the consent of all parties, but inacom«- 
position real it miist be shewn. Cfmpman v. il/on- 
min, 3 P. Wms. 473. S, C. I Eq. Ca. Abr. 367. 
Fitxg. 119* where it is said that in a modus such 
isons^nt is presumed, as beidg necessary to mak^ 
the composition binding. Though the doc- 
trin^a of the production of deeds has been relaxed^ 
yet evidence of a composition having actually 
existed is still required ; Burt/i St. Edmtmd's Vt 
Wright^ Com. R. 643 : where the Court lays 
down the principle expressly, that a composition 
real is not to be pr^«umed ; and Ekin y. Pigot, 
3Atk. 298> 

If presumption from long acquiescence were al- 
lowed to support a composition real, a payment 
too rank for a modus, woiild be evidence of a 
composition: but in Jioberison v. Appleton, at Ser- 
jeants Inn^ 22d February 1777t where, on ax:om« 
position real being set up, all the evidence went 
to prove a modus, it was rejected by this Court 
as not leading to a presumption of any actual 
agreement within tinie of memory. So Smilh v^r 
Qoddard, 1777. 
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Here the payment is to be made from the profits ' 
of the manor J not of the park. Suppose the pay- 
ments bad in fact been always made by the owner 
of the rest of the manor, the argument from pre- 
sumption goes the length of proving that the tenants 
might, from mere non-payment of tithes, set up 
a right de non decimando. And in all cases of a 
prescription de non decimando claimed, the court 
might equally well presume a rent or lands to 
have formerly been given, as a composition for 
the tithes. But the letters patent set up a com- 
position void upon the face of it; the payment 
is not to be from the manor or park, but from 
the profits of the manor. There may be no pro- 
fits, and the composition is therefore void for the 
precariousness of the recompence. It soems to 
be a mere voluntary grant from the bounty of the 
king, in recompence of the tithes the parsoa 
had lost by the inclosure of the park about ten 
years before. And it is material that the subse- 
quent grants and conveyances of the manor, take 
no notice of this as a charge upon it; and there 
was no payment of the twenty shillings after the 
year 15479 when the park went into other hands. 
This is a question of mere law, and therefore the 
Court ought not to direct an issue^ as the general 
inclination of juries to decide against the claim 
of tithes, would not leave the plaintiff a fair pros-> 
pect of justice. 

®«n^^*»'nn Macdonald, Chief Baron, this day delivered 
i!(th December, thc opiniou of the Couft. After stating the case— 

The plaintiff, the rector of th^ parish, rests 
upon his common law right of tithes, and accord- 
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ingly the ontis of proving something contrary to 
that right, is thrown upon the defendant. To 
establish a composition real> he has not been able 
to produce the deeds executed by the parties at 
the time, but has shewn evidence from which it 
may be inferred that such deeds did once exists 
The grant from .Ed. III. is not now extant, but 
is proved to have existed frdm the letters' patent ^ 

of H. VIII. It is also proved, that that grant 
was followed by acts of parliament, and by writs 
out of this court, to pay up the arrearages to the 
rector. The stoppage of payments after 1547, i* 
naturally accounted for: upon the dissolution of 
the monastery, the king in their right became en- 
titled to the pension of twenty-four shillings yearly, 
and therefore the rector would not call for an ac- 
count where the balance was against him. Then 
the question is, whether there is here sufficient 
evidence for the court to presume that a compo- 
sition for the tithes in question took place upon 
a solid and legal foundation. 

In the 20 H. VIII. the rector claimed an in^ 
speximus to confirm the forojier grant; this proves 
the composition to have been then advantageous 
to him. It was an application by a simple indi- 
vidual for mere justice against the crown, and we 
must presume, that he did not succeed in that ap- 
plication, without fully proving the right. We 
have here then two of the necessary parties to a 
composition real. 

It is als(j) highly probable that the king either 
was patron at the time, or took upon- himself to 
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act as 9ucb ; the priory beiag alieo, their right 
t^ patronage devohred to the crown during war 
with France. It is not clear whether the two 
countries were not at that time in a state of war, 
the historians differing as to the exact time of 
the pacification ; but we rather incline to think 
that a war then actually existed, as stated bj 
JRapm; and certainly a war had existed a very 
short time before. It is natural and probable tosup^ 
pose that the temporalities of the alien priory were 
not immediately restored ; the more so» because it 
is in evidence that the king did, about the same 
time, present to another living, of which the pa* 
tronage was also in this priory. Here then is the 
consent of another necessary party to the compo* 
sition ; and it is no objection to saVf that the con* 
sent of all the parties is . not by the same deed. 
That is by no means necessary: and in the case 
of the king, who consents by letters patent, it 
never can take place* 

The production of the deeds by which all the par« 
ties consented, is not necessary. In the tase of the 
crown itself, letters patent haveoften beenpresumecl 
from length of time* Cowp. 109. So, in Bedie r. 
Beard^ 13 Co. 4, a grant of the king was presumed 
an order to support an ancient impropriation ; and 
Lord Ellesmere^ admitting the objections to the apr 
parent title, yet held that after long possession the 
title should be presumed. So very unwilling was 
that great Judge quiela movere. So the ca^ of 
Grimes v. Smithy 13 Co. 4. in establishing an en- 
dowment of a vicarage. Commop recoveries are 
often supported,, though tl^e right of the teoant to 
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the praecipe does not appear. 1 Vent. 257. 2 Str. 
1 129. and the case of Hassetdenv. Bradnetf^ cited 
by Buller^ Justice^ 3 Term Rep. 159. 

How the consent of the ordinary was applied whercthtkinf. 

, .. , T . 1. JErf. III. coter«4 

doea not %o immediately afppear. it has been ar- intoa compo- 
gued that the king had acted as supreme ordinary o^r/^tbe 
also upon this occasion, and that is the more pro-{j^"°f,,"'^*^ 
bable, because it is certara that the pope very often ^j*""^* bem«f 
did usurp the place of the particular ordinary, and »ain«dto hav« 
was considered as having a right so to do^ from hImMi" to aet 
his supreme authority, being styled the apostle, dinary!*"* ^'^ 

But by whomsoever the consent of the ordinary 
had been given, we are now bound, after so long a 
time, to presume omnia solemniier esse acta^ accord* 
ing to the decisions I have already cited; and a^ 
a l^al foundation for this claim must have beeo 
proved in the application in the time o( H. VlIL 
the granting the inspeximus in that case is an ad« 
inission and ratificatipn of it. 

The rector here stands in a very unfavourable 
point of view; he comes here to disturb the quiet 
of the parish^ after an acquiescence of 400 year3 
by his predecessors^ and of 33 years by himself, ia 
the exemption now established against him. Th^ 
\>\l\ must be dismissied with costs. 
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Fkazer v. Thoburn. 

X ■ /uvrtH^ in this cause, the Court had 
•* . ..»uc\l the debt claimed, with costs of suit; 
. ;...uiir took out an attachment for the debt 
V,. ^*aich 

.•v.%v now moved to set aside as improper, in 
.^ . ;..u^:j tUti domand into two attachments. 

\iu*iii^n^ tuintra, Ktated the reason of the attach* 
^uui U* Ims ihiit the defendant was insolvent and 
iy, |\ In uhncond before the costs could be taxed* 

Mv Hio (*ouri, — When a second attachment is 
i.iKvii <Mil for the costs alone, it will be time enough 
\\\ (.tkoihii opinion of the Court as to the propriety 
m\ h|ilillin|j Iht2 demand; thesmallnessof the sum 
hlllioilit dttuiuiided is no ground of complaint*. 



yiih pu$tt ttt the Sittings after this Term. 
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C' T* Friday, 

AILLAUD V. ESTWICK. ^nhFebrua 



^ih February, 



npHE defendant brought an action of trespass in -4. executed a 
the Court of King's Bench against the present hrconveyed^ 
plaintiff; CmV/awrf justified under ?l fieri fatnas^ at Jfu^^^lVtooL? 
thesuitof one Toujiwewrf against \aOxA Abingdon^ Ax- ufn^scheduled 
rected to him as sheriff of Oxfordshire; itstwick creditors, aa to 

ill 1 i-Mr *^® other for 

claimed the goods under a deed, dated 1 9th May i^.'s own bene- 
1784, between Lord Abingdon of the first part, toruot'inthe ^ 
Barbara Harvey of the second part, and Estwick of ^J.^^a VeeJT* 
the third part; by which, (after reciting that Lord ^ui*^,""^^^^ 
Abinsdon was indebted to B. HarveM in 2194/. 6^. againut the chat- 

^ *^ telaintbehaodt 

which was secured by a bond and a judgnient en- ofs.B. sued the 
tered up in Michaelmas Term 1789, and that he loTrewered * 
was also indebted to certain other persons enume- an^^jun^lon?' 
rated in a schedule thereto annexed,) Lord /^6iwg- °^J^®^'°^ 
don (who was tenant for life, but not so stated in was void against 
the deed) granted and demised, for ninety- nine moiety. The 
years, if Lord Abingdon should so long live, and B. thTm/unction; 
f/ari;€^confirmed,themrnsion.houseat^yco/,park Ji'J^lj^^^^ 
and pleasure-srounds, t(y;jether with the deer and»P'"''f°*^^*" 

- *^ ^ ' ^ the hands of a 

cattle, and the dead stock, &c. to Estwick^ in trust trustee, 
to receive the rents and profits, and with the mo- 
ney, first, to pay, the expences of the trust; se- 
condly, to pay, from time to time, to Lord Abing^ 
cfon, one moiety of the entiresurplus, for his own use 
and benefit ; and thirdly, to pay the other moiety to 
-B, Harvey and the other creditors mentioned in the 
schedule. Estwick took possession of the whole, 
and received the rents and profits, with which he 
paid hovd Abingdon one moiety, &c. and Miss ^ar- 
^vey's debts, and some of the other scheduled credi- 
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tors. Five years after this deed was executed^ 
Estwick re-demised the mansion-bouse to Lord 
Abingdon at an annual rent. Lord Abingdon some* 
times made presents of some of the deer; and wbed 
any of the horses (comprised in €be fleed) wcK 
3o]d by auction, or were to run at iVnouiafiE^, tbej 
were entered as the property of Lord Abmgdatl, 
which (rt was 4)ro¥ed) was done in order jto gHne 
tb^m a name, and was with Esiwiok's consent, wlio 
teceived the jiuroduce of those that were «old, mid 
a certain sum for those that were entered at Ifm^ 
fkiarkeU Lord Abingdon*^ name also remsttoed on 
«ome of the carts, but they were never used alter 
the execu tion of the deed. Townsend'B demand aroiie 
from his father-^ havii^ built a bouse for Lord 
Abingdon about the year 1770 ; and it did not f^p^ 
pear that be ever demanded this debt in his Ufe- 
time from Lord Abingdon. Some time before the 
deed was exec u ted^Lord Abingdon offered ToMm9eud 
(^s executor of bis father) the materials of another 
bouse, by way of satisfying this debt, and a treaty 
Sot this purpose subsisted some time, but was at 
length broken off. But it did not appear that 
Townsmdever threatened to sue hotd Abtngdonfix 
this debt before the deed in question wasexecuted:; 
nor did it appear that Miss Hijtrvey m the other 
scheduled creditors knew oiTown$end*^ debtbefore* 
At the trial, at the.Iast 0.r/br(/ assizes, Gro$tyi ustioe, 
Ieft.it to the Jury to consider, 6rst, whetbertbe 
deed was made to secure the rents andprofits,. and 
the goods, &c. for the benefit of Xiord Abingdon, 
and to deceive his creditors; secondly, whether 
this were a fraudulent transaction between Lord 
Abingdof^, Miss JE^4irt;^.,aiid tbeacfaedaledicr^i^ 
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tors, with hite»t to defraud and delay the otbc^r 
creditors of Lord Abingdon in general, or Toumsend 
JB particular; or trhetber it were a fair transaction 
between them, wittiot^ meaning to defraud those 
other creditors. Tbe j my found a Terdict for Est» 
mkk^ the plaki tiff ^ law, wi^ 650L damages. A 
fiiotion was made in the Court of King's Bench, to 
net aside this verdict on two grounds; first, that 
-the deed was void in itself bj the statute 13 Eltg4 
^€. 6.1 secondly^ -on account of misdiFection of die 
Judge. 

The Court dischafrged the ru^, and the ^verdict 
stoodv 

This bill wastrrougtbt for an injunction; to con* 
tinue which, after the coming in of the answef^ 
cause was now shewn on the merits, fay 

J5ar<(m.— This deed, if not void intoio^^ by the 
13 Eliz. at least must be void as to that share ro- 
nerved to Lord Abingdon as against bis creditors.. 
Hob. 14. Style, 498. So, if *a marriage settlef* 
ment is made with Temaindewaover, the«deed is 
valid against creditors, so far as reiartes to the wife 
mud children, but no farther. 

The decision of the Court of King's Bench eqp- 
siders the creditors as entitled to the surplus ; thart 
must be understood to mean the share reserved to 
hovAAbingdon; andso£^irfcA stands as trustee for 
the scheduled creditors, as to one moiety; and as 
trustee 4for the other creditors, as to the other 
mcHety; and equity will enibrse tlie tetter truttf 
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raised by the law, as well as that expressed in the 
deed. Lewkner v. FreetHan^ 1 £q. Ca. Abr. 149. 
Prec. in Ch. 105. The trustee cannot therefore 
set up this trust-deed against us. Considering our 
claim upon this fund as a trust, equity is the only 
proper tribunal, and the action at l^w determined 
nothing; and where the ground of complaint is 
j^quitable, a Court of Equity wiH interfere to make 
good^an execution which cannot be had at law, as 
against stock* Vide Horn v« Hom^ Ambl. 79> and 
the note thereto. 

PlumerznARichardsy con tra.^^The whole of this 
case is properly decided in a Court of Law. If there 
were any fraud to vitiate the deed, the decision of 
ahe jury, and of the Court of King's Bench, would 
have been otherwise. After that decision, nothing 
remains to be discussed. Caillaud has no interest in 
thisproperty, unless theexecution hasgiven it him, 
and the Court of King*s Bench has decided that it 
has not. If this property could not be taken on an 
execution at law, a Court of Equity never can in- 
terfere to assist a legal execution. So stocky which 
cannot be taken on 2Ljieri facias j will not be taken 
byanyprocessof equity to assist theexecution; and 
it was so held by Lord Thurlow, in the case of Sir 
Thomas Dundass v. Dutemps^ Trin. Term 1790, 
where he declared his opinion, that the note at the 
end of Horn v. Horn, in Ambler, is not law. 

Macdonald, Chief Baron.— I remember ap- 
plying on behalf of the crown, to have the assis- 
tance of equity, in aid of an extent, to get at 
stpck iQ the funds, and it was refused. 
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The defendant here rests upon two grounds : 
first, that the deed is void by the statute ; secondly, 
that the fund in the trustees hands is subject in 
equity to the debt. 

As to the first pointy the question is completely 
decided already at law. The existence of any fraud 
on the face of the deed is excluded by the decision 
of the Court of King's Bench, when that question 
came before them on the motion for the new trial : 
actual fraud is negatived by the finding of the 
jury. 

As to the other point, there are diflFerent situa- 
lions in which an execution cannot reach : first, 
from the nature of the property, as stock in the 
^funds; secondly, from the hands in which it is, as % 
a trustee's. Here Estxcick held the property in trust 
for certain creditors and Lord Abingdon^ If he 
had conff rted it, or suffered it to be taken, toany 
other purposes, it would have been a breach of 
trust in him : his action seems therefore to have 
been properly brought. Courts of Equity have 
never granted an injunction on a similar case. 

The other Barons concurring, the injunction 
was dissolved. 
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i^Wftf. Moody v Steele, Administratrix. 



'yth Febmary. 



On a bill fur an rp HE plaintiff had been employed by Steele^ the 
Court wTi'not^ intestate, in settling his affairs in /ndia; the 
mTssfou io"lx- administratrix arrested the plaintiff for the sup- 

rn^/nrfiawUh!"?^^^^ '^^'^"^^* This bill was for an injunction 
outafiiiiaffi- and account, and for a commission to examine a 

davit of ma- . . ^ 

teriajity. material witness in India. ,.■ 



Abbot now applied to the Court for the com- 
mission on the common affidavit, 

Pemberton, contra. 

Thomson, Baron.— Your bill states the affairs 
to have taken place in India; your affidavit must 
verify that, and shew in what manner jj^is testi- 
mony is material. We cannot put off a trial Ibr 
two years on the affidavit required to delay it a 
term: you must come again with a full affidavit. 



Monday, Atrins Clk. V. HaItton Bart, and Others. 

lOth February. 



THE plaintiff, rector of Si. MichaeFs parish in 
Longstanton^ brought this bill principally for 

boundatiesof a ^ /• ^'^i j ^ i • • ^ 

manor, or of a au accouut ot titbcs, and to havc a commission to 

parish, ought ^ ^ 
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isettle the boundaries of the parish and the glebe. eSb^a^S^Qf 
As to a farm of 900 acres of sheep-walk, called Equity, wher* 
Burgoyne^sjlock^ the defendants set up a modus of aii parties who 
forty shillings in lieu of the tithes of wool and bl'coJcemed^ 

lomK n not before the 

""^^^ Court. 

To disprove this modus, the plaintiff offered in ^^'^'^^Y^^^^^^^ 
evidence a paper purporting to be a terrier of this evidence, uniesi 

^ y *^ ^ ^ ^ ^ It comes from 

parish, found in the charter-chest of IVmi/^ College the proper repo- 

in Cambridge^ who were land-holders in the parish, gistryof the dio- 
cese, or a copy 
from the pa- 

Burlon, for the defendants, obiected to this evi-'[»**'^*»\«*7>»^ 

' 7 «i the original 

dence, as not coming from a quarter that could «annot be 
give it authenticity. 1 he proper place is the 
bishop's register office. 

Richards. — The original is always lodged there» 
but as the register has been inspected and the ori- 
ginal cannot be found, the copy becomes evidence. 
The college is interested to preserve it; and it is 
not therefore to be considered as in the hands of a 
stranger, but in a proper repository. 

Burton. — The proper repository for the copy is 
the parish chest. 

The evidence was rejected*. 



♦ Miller V. FosTEEand Another, at Warwick, Summer g^Jl^TS^ ulrf^ 
Assizes 171M, eoram Ma^donald, Chief Baron. ^J^^ 

This was an issue directed, by a late inclosing act, to try whe- 
ther the plaintiff's land was exempt from tithes when in the ma* 
nuisance of the proprietor ; the defendants, Mr. Foster and 
■■ one of the prebendaries of Litchfield^ in right of his 

piebend, were seised by moieties of the rectory. The plaintiff's 

C C S 
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ApaymentMt jy^^ counsel foF the plaintiff insisted that the 

up t« «•• answer * 

ua modus, or exeTODtion Set uo as a modus or composition real, 

real, M not bad was Dad lOF the uncertamty ; but the Court held, 

tahny!""*^'' that as It was stated to have been immemorially 

paid, there was sufficient certainty for a defence; 

although, had it been a bill to establish a modus, 

greater accuracy might have been required. 

The Court thought the modus proved, and de- 
creed that the bill should be dismissed as to that 



counsel offered in evidence a paper, purporting to be a terrier 
of the parish, found iu the registry of the dean and chapter, 
and argued, that as that was the proper repository for the muni- 
ments of the prebend, it was admissable. His Lordship men- 
tioned the case oi'Atkf/nsv, Hatton^ as deciding that the proper 
repository was the bishop's register office ; and that, if found 
elsewhere, if could not be admitted in evidence. 

Percival then contended, that as it could not be considered 
as a terrier, from not being found in the proper repository, it 
was merely to be treated as an old paper found among the mu- 
niments of the prebendary, kept by the chapter as a memorial 
of their rights, and therefore evidence against them. 

Macdonald, Chief 'Baron. — A terrier is an instrument well 
• known in the law. By the canons it is directed thatim inquiry 
ghall be from time to time made of the temporal rights of the 
clergyman in every parish, and returned into the registry of the 
bishop, the proper guardian of those rights, for his information. 
That return is called a terrier, and has authenticity from being 
"* found in the proper place. Then this paper, purporting to be 

'^ V «^ . an instrument taken notice of in the law, must stand or fall ac- 

cording as it has the requisites of such instruments to render it 
authentic. This has not ; and therefore cannot be received in 
any other light : it is a terrier, or nothing. 

A new trial has since been granted by the Court of King's 
Bench, upoa the ground that this evidence ought to have been 
recdyed. 
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part, unless the plaintiff choose to have an issme 
upon the modus. 

As a ground for obtaining the commission, the 
plaintiff shewed, that there are two parishes in 
Longstanton, St. MicliaeVs and All Saints; of the 
former the plaintiff is rector, of the latter the Hat-^ 
ton family are impropriators, another defendant 
vicar, and the Hatton family and other defendants 
are land-holders in both parishes. The two pa- 
rishes were «o mixed and confused in their bound- 
aries, as not to be distinguishable; and this confu- 
sion had probably teen increased by the circum- 
stance of several rectors of St. Michael's, the plain-^ 
tiff*s predecessors, having leased their glebe and 
tithes to the Hatton fsLXXiily, who had not kept them 
quite distinct from their own property; butthede^ 
fendants Sir. Thomas Hatton and Lady Hatton ap- 
peared to have done every thing in their power to 
rectify this impropriety, and to have given up 
either the original possessions of the rectory of 
Si. Michael's, or an equivalent in every particu- 
lar. The witnesses agreed that throughout all the 
lands that lie confusedly, the mode of tithing 
each parcel -was known and fixed by custom, 
although in many parts tithes were taken by each 
rector from land which to all other purposes was 
considered as lying in the other parish. 

The Court expressing a doubt whether a copa- 
mission to settle the boundaries could with pro- 
priety be directed; 
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Graham and RicfiardSf for the plaintiff, con^ 
tended that it was necessary to grant a coannis- 
sion to reach the justice of the case; by the neg- 
ligence of the Ilatton family, who ought to have 
kept the boundaries distinct, and by the negli- 
gence of the parish, whose duty it is by perambu- 
lations from time to time to avoid all confusion^ 
fk the rights of the plaintiff are become confused. 

No process at law can do him justice except for 
the particular spot of ground for which each ac- 
tion may be brought: so the ordinary remedy of 
an issue can only ascertain whether the parti- 
cular close mentioned in the issue belongs to the 
plaintiff or not. A principal ground of the ap- 
plication also is the total want of evidence of our 
right arising from the confusi«)n introduced by the 
negligence of the defendants. It is therefore ne- 
cessary that a further remedy be applied. If we 
had proved the land to be clearly within our pa- 
rish, although asserted to be otherwise by the de- 
fendants, we should have had a decree; so if there 
had been a difference of testimony as to the lo- 
cality of any particular piece of ground, it is the 
common practice of a Court of Equity to grafnt 
an issue to try whether the spot contested is with- 
in the parish or not. But it would be absurd to 
say, that each disputed case may be the subject of 
an issue: and yet, when both parties admit that 
the whole bounds are confused, and it is the in- 
terest and the right of each to have them settled, 
a Court of Equity cannot grant them relief. 

A commission is granted in equity to save multi- 
plicity of suits; it is a cheaper and more expedi- 
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tioQS way of settling the'boundariesthan anyother; 
and it is not more conclusive in establiBhing the 
rights, as to any other purposes, or against any 
other parties, than an issue would be. No objec- 
tion therefore as to parties can avail against grant- 
ing a copomission more than against an issue. 

It is particularly necessary for the defendants to 
have a commission; for they set up a modus to 
cover their lands in this parish, and it is essentially 
necessary, to establishing a modus^ that the land 
covered by it shall be clearly distinguished, which 
it cannot be till asdertained by a commission. 

In the case of Allott v. Wilkinson, 1779, a com- 
mission was granted to ascertain the bounds of the 
parish where confusion had taken place; that in- 
deed was by consent, but it shews that Courts of 
£quity consider themselves to have this power 
where necessary; forif they had not this jurisdic- 
tion, they would not exercise it even by consent. 

Although the patron of St. Michael's and th^ 
parish ironers are distinctly interested, and not before 
the Court, yet that objection would equally hold 
against commissions to settle the boundaries of 
manors, which are frequently granted at the suit 
of the lords, without making the tenants parties; 
yet they are interested in respect of the wastes and 
commons and other privileges. 

Perryn, Baron. — In Webb v, Conyer^^ Lord 
Northington refused a commission to s^le the 
boundaries of a manor. 

* See this case, cited 1 Bro. JL 41. 
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Thomson, Baron, — I remember a case of Wiur 
terion v. Lord Egrenwnt, where the parties cameu 
by an amicable bill, to settle the bounds of two 
manors, and Lord Thurlow refused to entertain 
jurisdiction. 

For the plaintiff was then cited, the case of 
Rouse V. Barker, 5 Bro. P. C. 180. where this 
Court refused to ascertain the boundaries of the 
freeholds and copyholds in a manor: and the 
House of Lords reversed their decree, and a com- 
mission issued for that purpose. 

• ft 

Ainge said, he remembered a case of the Bishop 
oi Durham v. Clavering, where Lord Thurlow 6\A 
grant a commission to ascertain the boundaries of 
a manor. 

Burton and Simeon^iov the defendants, contended 
that a commission ought not to issue. A commis- 
sion, or an issue, may be granted to establish and 
settle some right claimed against common law, as 
a customary mode of paying tithes; but if t 
were used to try a right to tithes or glebe, it 
would be to usurp the office of the Courtsof Law. 

The plaintiff would not be entitled to an issue 
without at least raising a doubt of some parcel of 
glebe, *t)r portion of tithes being withheld ; but 
here he cannot point out any spot now in the 
hands of any other person which properly belongs 
to his rectory: nor can he shew that, upon the 
whole, tie formerly had more than he has now. 

The commission could be of little or no service, 
for even if it were found that some of the land now 
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considered as belonging to j4ll Sainis parish, in fact 
lies in Si. Michael's; yet, as it is proved that the 
tithes are taken. t^y a certain and Rnown division of 
the laods, each rector would continue to take the 
same tithes, as a portion of tithes in the other pa- 
rish, which he now takes as being within his own ; 
and^this with the more reason, because each now 
enjoys cbnsiderable portions of tithes in the other 
parish by immemorial custom in the village. 

The commission could have no efiect beyond 
\^e present suit ; for the patron o(SL Michael's not 
being a party, the rights of the church cannot be 
bound, as was settled in the case of Carr v. Hen* 
ton. (Vide ante, page 313. n.) 

A commission is a proceeding so contrary to the 
spirit of thcvCommon iaw^ that it ought never to 
issue unless upon grounds much more weighty than 
those now produced. Rep. Temp. Finch,. 17. 
ibid. 239. Metcalfe v. Beckwith, 9 P. Wms. 576. 
R. Temp. King, 60, 61. St. Luke's y. St. Leo- 
nard's, 1 Bro. 4 1 . and Webh v. Confers, there cited. 
Bishop of Eli/ V. Kenrickf Bunb. 322. 

In the case 3 Bro. P. C. the confusion was frau- 
dulently created to deprive the lord of his fines on 
admission. Allott v. Wilkinson was by consent, and 
after the quantity of the land had been ascertained 
by an issue*. 

Ghraham, in reply. — The rule as to parties, laid 
down in Carr v. Henton, applies only to the case of 

* See the case, upon the trial of the issue, 7 Bro, Pr C. 518^ 
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dte between a fector and vicar, where the bill 
-to establi^ib tH right; there the patron must 
be a partyVjifoMiib vicar may beyunable alone to 
staad file c<ratest, ^nd the patron is interested in 
tl|a suit iiDiiie^lEitely. Here the commission is 
prayed ontji^llateraUy : the rector seeks tithes of 
cert4p4*l|d8y the defence is, that they are inihe 
other parim^K r^l^is point also occurred iif'^he case 
of JHiM V. mj^ins^. In settling the original dis- 
pute between these two claimants of tithes, an issue 
was ilirected to try whether Wilkinson then had the 
sftmequantitjJN>f glebe land which he was entitled 
to. Th^n.SVWnti^oftpg'ecameinand claimed against 
botkJldbHlipres of glebe land, and a moiety of the 
red|br^AioJ^two out of the three parishes now con- 
solidated ; a coiUmission issued to ascertain the an- 
■J 

cient ttf^u^iib: ; the commissioners returned theevi- 

' .di||l^ instmd of the fact^ and the return was set 

•jph. Nelk^m then lodged a claim to another 

tithes, and it was not till after setting 

asi4ejri|l^fir^tieommission|that the crown, as patron 

o£ll^ vicai||pras made a party. This was by con- 

66jPt of tb#pwrties ; but the present argument would 

IJlpbeiengtb of saying, that those partiescould not 

cons^t, an^that the Court had no jurisdiction. 

^.The cases cited against us have all gone upon 
tile pnipriety of trying the right at law. Here 
the case states a total want of evidence upon the 
subject, which makes it impossible for us to es- 
tablish our right at law ; and as the confusion has 
arisen through the negligence of the defendants, 
we are entitled to this as the only mode of redress 
against them. 




HILARY TERM, 34 GEORGE III. 9» 

9 

Macdonald, Chief BaroD.«^The plaintiff here 
calls upon the Court to grant a commission to as-* > 
certain the bounds of theparish^upon the presump- 
tion t^ all the land which should be found within 
those boundaries. would be titheable to him. That 
is indeed a prima facie inference^ but by no means 
conclusive ; and there is no instance of the Court 
eve£|^ranting a commission in order to attain a re- 
mote consequential advantage. It is a jurisdiction 
which the Cour|s of Equity have always been very 
cautious of exercising. In the case oiSt. Luk^s^ 
Old street^Y. St. Leonard* s^ Lord Thurlow expressed 
great; doubts as to the decision of the Mayor of York 
v. Pilkington^ and concurred in Lord Hardwick's 
first opinion upon that case. I was in the case of 
St. Luke's V. St. IuConard*s^ of which the note in 
Brown is by no means full ; it was upon a bill 
brought by the parish of St. Lukes to avoid confu- 
sion inmaking their rates, and prayed a commission 
to fix their boundaries for that purpose: a number 
{^houses had been built upon land formerly waste^ 
and it was doubtful to which parish each part of 
the waste belonged. Lord Thurlow refused to inters 
fere, and observed, that the greatest inconvenience 
might arise from doing so ; for if that commission 
were granted, and the bounds set out by the com- 
missioners, any other parties, on a different ground 
of dispute, might equally well claim another com-^ 
mission $ these other commissioners might make 
a different return, and so, in place of settling dif- 
ferences, endless confusion would be created. 

The case of Allott v. Wilkinson was the case of 
parishes consolidated for every other purposeexcept 
tithes, so that no other person could have an i»- 
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terest in fixing 'the ancient bounds except those 
who were before the Court. 

The case in 3 Bro. P. C. 180. Rouse v. Burker^- 
is not in point ; there it was admitted that lands of 
the one description had been confused among thtf 
others, and it appeared that that confusion was in-' 
troduced with a fraudulent view. Here there is no 
proof of the manner of tithing being wrong, al- 
though some confusion has arisen by the negligence 
of both parties in not keeping their rights distinct. 

Whether the bounds of the parish correspond to 
the manner of tithing, is not determined ; it rather 
appears indeed that in some places tithes have been 
taken by each rector in the parish of the other ; but 
that may well be, by each having a right to por- 
tions of tithes there. The parcels of land upon 
which it has taken place may have been glebe land, 
or may have been detached pieces belonging to 
proprietors of farms in the other parish, who would 
naturally desire to have the whole titheable to the 
same rector ;^nd the reciprocity of these customary 
rights to tithes, makes it extremely probable that 
some agreement for that purpose has formerly taken 
place, and that the custom is well founded. How- 
ever, if the plaintiff chooses, he is entitled to an 
issue to try the right of the defendants to tithes in 
those parcels of St. Michael's parish. The bill 
must be dismissed with costs, so far as relates to 
the commission to set out the boundaries. 

A commission is also prayed to set out the glebe 
land. It appears that the plaintiff has a full equi- 
valent for every piece of glebe that ever belonged 
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to the rectory ; so that if the exact metes and 
bounds are unknown, he has already the full effect 
of a commission : if they are known, and any part 
not delivered up to him, his remedy is at com- 
mon law : he has made no case for our inter- 
ference. As to this also, the bill must be dis- 
missed with costs. 



Atkyns v. Lord Willoughby D£ Brooke Same day. 

and Others. 

rilHis was a bill filed by the same plaintiff against The Court wiii 
others of his parishioners; and as it also prayed "^V^'^^'^^^^^^ 
a commission to ascertain the boundaries of the '*^^«*rV*®. 

. ground of rank- 

parish, for the same purpose, and upon similar ness. 

grounds to those in the other case, they were both whethernotice 
heard before the Court gave their decision in dJJ^Jil^Tu^V^ 
either. Their Lordships this day decreed the bill X^Jmcldus 
in this case also, so far as related to the commission, •! insisted upon, 
to be dismissed with costs. 

The defendants, Liprd Willoughby and his tenant 
Goodcheap^ set up an immemorial payment^ due and 
payable by the ownei^s or occupiers of those lands, by 
way of modus or composition for the small tithes 
of their land; it consisted of 340 acres, and was 
stated to be an ancient farm settled by a parlia* 
mentary entail on the family of Lord Willoughby in 
the S7H. Vin. Noevidence was produced of any 
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actual agreement for a composition having been 
ever made. The existence of the payment, as far 
back as could be traced, was clearly proved. Sir 
Thomas Hatten^ lessee of the rectory, under the 
plaintiff, had received this composition. The plain- 
tiff himself never did, nor did Goodcheap^ the oc- 
cupier of the farm, ever pay it, having come into 
possession but a few months before the bill was 
filed. He insisted on the payment, as being at 
least good as an annual composition, to determine 
which no notice had been given. 

Graham and Richards^ for the plaintiff, contended, 
that this modus was not set forth with sufficient 
certainty : it was pleaded as a modus or composition ; 
whereas the clai m of exemption set up, bei ng against 
common right, must be accurately defined. 

The payment is said to be due from the owners 
or occupiers. This leaves the clergyman uncertain 
to whom he shall resort for the recompence he is 
to receive for his tithes; each may shift it off upon 
the other. As a modus, this payment is rank. By 
the survey in Domesday, it appears that the two 
parishes, which consist of about 9000 acres, were 
then valued at 81. This defence set up, supposes, 
that within 116 years afterwards, at the time of 
memory, the small tithes of 340 of those acres 
were valued at 4l. Of these, the greatest portion, 
311 acres, are arable land in the common fields 
where hardly any small tithes could arise ; the other 
1 S9 acres are stated to be meadow and pasture land. 
And it must be maintained that, after deducting all 
hay*tithe, the other tithes arising firom those 199 
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acres, were compounded for befqpe We tig^e of 
memory at#ll. That would be n^^arly a fair com- 
position now ; but on a moderate calculation, the 
valueof money wa^Wien^j^ht times as much as.it 
is now ; so that it is equal to & com positioner 
821. at present. * 

* > •' 

If the payment be clearly greater than.^n be 
supposed tohave been a fair composition bcmreth^ 
time of memory, the OAurt wilj over«rule ^e 
claim, without sending it to a tdal at taw. Chap- 
man v. Smithy ^ Vez. 514. I^hop^v.fQhickfster^ 
f Bro. R, 168. Ekin v. Pigot, 3 Atlfc. S98. 

The claim of the tenant to have this odttsidered 
ts an annual composition, totally fi|ils ; for it ap- 
pears that Goodcheap never paid this cond^sition ; 
so that it is not a personal contract with Ij^. And 
it cannot be considered as runnioff wjth ttie Iwd, 
for his landlord, Lord WHloughby*, does j|ot set 

up such a claifift 

r 

The plaintiff never accepted tHi||i^'^coliMl)|lit]on, ^ 
and therefort any agreement of his pred|<jp8ors/or 
of his own lessee, can have no effect to bind him, 
or*^ to make notice necessary. They are wholly 
void. ^ . ^ iifc.^ 

Besides, the tenant as well as his landlord have- 
set up an adverse title, a modus^, 4g||^ halifb there- 
fore, agreed to consider themtsJilves as not holding 
by annual agreement under the rector^# ^SpUce is 
held necessary, by analog to the ca^eftflandlofd 






. « 
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and tenant from year to year; and their setting up 
an adverse title is held a waiver of notice to quit 
possession. 

' Burton and Sieele^forthe defendants. — Thecases 
where the Court have decided a modus to be rank 
without sending it to"a jury, have all been where a 
modus has. been set up for a specific thing, as a 
sheep^the price of which is easily ascertainable; for 
it cannot be supposed,- that any man would agree 
to pay more than the value for every sheep or cow 
that be or his posterity should ever have on the 
land. But a farm modus is not so easily computed 
or ascertained ; the diflFerence of cultivation may 
throw more or less of the produce into the small 
tithes at different times ; a landlord, wishing to 
improve, may have given more than the exact 
value ; or a pious owner may have chosen to settle 
a considerable annuity out of his land upon the 
church. In Chapman v. Smithy this distinction is 
taken, by Lord Hardwicke. So in Edge v. Oglander, 
Hil. Term 1691, cited in Btinb. 301, a modus of 
; 81. for a farm of the value of SOl. a-year was 
allowed. 

The defendantCroocJfc/i£a/> is entitled to the benefit 
of this composition, beinga running contract with 
the rectors, continued after the plaintiff became 
rector, and paid to his lessee. That notice was 
necessary to determine it, notwithstanding the 
modus set up, is decided in the Kensington case, 
AdavM y.^Hewitt^ 178^, and Bishop v. Chichester^ 
S.Bro.'lGl. 



^1 



^ * 



\ 
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Graham, in reply. — The Kemington case was, 
\vhere an actual agreement had been entered into 
between the clergyman and the parishioners, and 
they insisted on it as a composition during the in- 
cumbency. The Court held otherwise, that it 
was only good from year to year, but that notice 
was necessary to dissolve it; for that was not a 
denial of the clergyman's right; it was not an 
adverse claim, but a claim under him for a longer 
term. * 

'Macdon A LD, Chief Baron. — I believe the ques** 
tion of notice in that case originated with Lord 
Mansfield in the House of Lords; it had not 
been taken notice of in this Court, nor in argu- 
ment there. 

Graham — rin the c^seofBishopv. Chichester, the 
rector, bji^iving an irregular notice, admitted the 
Necessity of a notice; and probably there had been 
some agreement between them, or an acceptance 
of the payment, which supposed an agreement ; 
it is expressly founded on the Kensington case. 
Lord Thurlow declaring that he decided contrary 
to what he should have conceived to be the law, 
as Jbeing unable to distinguish it from that case, 
and bound by it. Then if, in fact, the case of 
Bishop V. Chichester was not distinguishable from 
the Kensington case, it has not carried the rule 
beyond it, and is to be considered merely as a 
cbnfirmatiorioTit ; if it was distinguishable, then 
the reason of the decision fails, and it is to be con- 
sidered as a misapplication of the old rule, not as 
the adoption of a new. The present cledrly is dis- 

VOL. 21. X> D 
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tiDguishable froa^ the Kensingkm case ; for here 
the defence set up is a modus, a title psuranoount 
and inconsistent with any agreement or compo- 
sition with the plaintiff; both parties contending 
that no agreement exists ; then a notice to deter- 
mine it must be superfluous. 

As to rankness ; if the arguments relied on are 
admitted, no modus can ever be set aside on tbie^ 
ground; for it is impossible to define how far the 
benevolence of the former proprietors may have led 
them in granting beneficial contracts to the clergy. 
The cases relied upon do not establish any thing 
like the distinction contended for between farm 
moduses and others. The ease of Chapman y.Smitk 
went on the peculiar situation of Rotimey Marshy 
where the prospect of great improvement by drain- 
ing might lead the proprietor tp agree for mqre 
than the existing value. In Edge v. Oglander, the 
modus was so large that the vicar probably agreed 
to take it as the full value of the tithes, and the 
decree must then have been by consent^ as in 
Bates's case, cited S Yez, 513. 

Macoonald, ChiefBaron.*^To the modus set 
up in this case several objections have been taken : 
First, it has been argued, that it is not laid with 
sufiScient certainty to found a decree ; and if this^ 
were a bill to establish these moduses, that ititght 
be the case ; but in an answer, such strictness is ^ 
not requisite ; if it appears that there is a ^>od 
defence, that is sufficient. The second objection 
is the rankness of the modus, and the Court is 
desired, on that ground, to over-rule the defence. 
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But it has properly been stated, that a very mate- 
rial difference subsists between a farm-payment 
and one for a particular species of produce. In 
the former many reasons may have prevented the 
tithes from being agreed for at their proper price. 
The owner may have meant a bounty to the cler- 
gyman ; or he may have wished to pay for an 
exemption from tithes for the sake of improve- 
ments^ Besides, it is hardly possible to asc^tain 
the comparative value of the land, or of the pro- 
duce, in former times ; and the Court should not 
be nice in j,udging of the value or the goodness of 
the bargain^ where, by any probable circum- 
Gftances, the modus may have. been a real agree- 
ment between the parties before time of memory^ 
More especially ought the Court to be extremely 
cautious in deciding such a question without the 
intervention of a jury, if the least doubt arise as 
to the fact of rankness. Edgey. Oglander^ Chap^ 
tnanv. Smithy Pole v. GardinerA Bro. P. C. S14*. 
Under these circumstances, the Court will not 
decree for the plaintiff, against the modus set up ; 
but if the rector desire an issue, undoubtedly he 
must have it. 

^ See S. C. 9 Yin. 18. pi. 47. 2 Eq, Ca. Abr. 734. pL 1. 
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BouSHiER and Others v. Morgait. 

fii«Uo*mn"ac- Hp^^*^*'' was btoughl by the plaintiffs, impro- 
count of dthcf priate rectors of the parish of Garwau, for an 

against one who . /• . • i i i i . i 

iiada lease of account of tithcs gtowmg OH the lands iti the po&» 
©thertithes in* scssion 6f the defendant there, and of tithes or 
the Shofe quc°s^ compositions for tithes received by the defendant 
tion ill the from the other tenants in the parish, as lessee of 

cause turns up- , . ■ 

on «he Faiidiiy the tithes Under the plaintiffs, the Berkleys. The 
and of the 1)0. uncle of the defendant had tieen for manyy^ars 
tL^ Z lessee of these tithes from year to year, and oil his 

noT ^ro"cc^^^^^ him in the pos- 

those points are session thereof, a lid continued tenant till the yeat 

settled at law. ' t * » t^ n !• i • » i 

1789, when the piaintmx>oum?er obtained a lease 
of the tithies from ihe Berkleys, for twenty-one 
yeari3. Boushier^ bn hi^ becoming tenant, gave the 
defendant a notice^ tlkted the 25ih Ma¥ch 17^9, 
to deliver uji the possession of the tithes' " at the 
*' end of the present year/^ Aforg-an held the tithes 
from Lady^day to Lady ^^y. After this notice, 
the defendant came, with the other farmiers, to a 
meeting called by Boushier to settle conipositiohs 
for tithes; he there heard him agree with the 
other farmers for their tithes, made no objection, 
and offered a composition for his own, which was 
rejected. ^ 

Plumerj Lewis^ and Leach, for the plaintiffs, in- 
sisted that the lease to the defendant, being by 
parol, conveyed nothing, even in the tithes of his 
own lands, Cro. Jac. 137* and the other cases cited 
in 3 Bac. Abr. 337» 338. ; but much less, as to the 
tithes of the other lands, ibid, ; as to which, the 
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fl^eneral conclusion drawn in Bacon is this : "Herein 
-"all the books agree, that if a person lease his 
'^ tithes, even for a year, to a stranger, it must be 
,** in writing, and if it be not, it will be absolutely 
** void ;" and as the rent is entire, if the lease is 
bad in part, it must be bad in toto. Even if he had 
a good lease from year to year, it is determined. 
The notice is perhaps bad, but the irregularity is 
waived by the acquiescence of the defendant, in 
treating for a new composition, and hearing the 
agreements of the other tenants without making 
any objection ; for by such conduct he has led both 
the plaintiff and the tenants to make agreements 
on the faith, of his lease being dissolved, and has 
also prevented the plaintiff from giving a fresh 
notice, which he might have done if the first notice 
had not been apparently accepted, 

^ Burton and Johnson, contra. — The bill having 
utated a notice to quit at the end of the then cur- 
rent year, thereby admits the defendant to have 
been a tenant, and to have required notice; the 
validity of the demise is not therefore in issue, 
and cannot be questioned : but a parol agreement 
for a composition for the lands in the defendant's 
occupation is good by every day's experience. 
As to the other tithes, the conclusion drawn in . 
3 Bac. Abr, 339, from all the cases is, that the 
point is unsettled ; and it may be good as be- 
tween the parties to the agreement, although bad 
as against the tenants, by its passing no interest,. 
If the notice is bad in part, it is bad in the whole, 
Sunb. li^ 
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The notice is not waived ; a new agreement or 
lease would be a virtual surrenderor the old, but a 
treaty for it is not; and as the plaintiff had mani- 
fested a design to determine the lease, it was natu- 
ral for the defendant to treat for a new agreement 
when the former should end^ without acknow^ 
ledging that it was tb^en ended. 

Here the only dispu te is as to the title; which ought 
to be established before the account can be entered 
upon; and on a disputed title, especially betweeii 
two laymen, the proper tribunal is a Court of 
Law: against a possession for forty years, under 
this title as tenant, £quity will not interfere in 
the collateral shape of an account. 

Plumer, in reply. — The bill is for an account, 
which is the proper jurisdiction of a Court of 
Equity. The matter of title is introduced by the 
defendant's answer, and is not substantiated. The 
defendant, by setting up a fictitious claim of title, 
cannot defeat the plaintiff* of his suit. 



l(M^ February. 



j^^jtey»_ Macdonald, Chief Baron. — (After stating the 
case.) — The plaintiff insists that the notice be has 
given, is either originally good, or that the defect 
is cured by the defendant's having waived the irre- 
gularity. Whether it be so or not, is a pure queSiP^ 
tipn at law, and not a. proper foundation for a suit 
in this Court. So the question whether the lease 
itself was void or no, is a question proper to be 
tried in a Court of Law. These are the real ques* 
tions in the cause, and the account sought is only 
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consequential on the title being established, the 
Court are therefore of opinion that the bill be re* 
tained for a year, with liberty for the plaintiff t6 
proceed at law^ in the mean time, for the estab» 
lishment of his title^ as he shall be advised. 



W #t I >>* ■! i» ■ I ■■■< » < I 1 1 I^MJt— 1»»i«»— — i— .>i^*iHW.i»»— 1.— ^i— «— ^Ki^Hii^^ 



- V. 



\Mh Febntary, 



^^fJtlMWOOD moved that proceedings should be 
stayed till the plaintiff, who, since filing the 
bill> was become bankrupt, should give security 
for costs. 

This was reibsed, as not being supported by the 
practice of the Court in any instance. 



SStsMe 



Faeeland v. Johnsok. 



rpHE former plea having been over-ruled, (^vu& The p]«a was 

ante, p. 376,) the defendant put in a new plea^ ground of fom! 
of the release alone, to so much of the bill as sought l^^^^^ 
discovery of transactions prior to the agreement, "w^^ttw 

•^ i^ X o » aj^Ain more for- 

and to the whole relief sought ; accompanied by an {"^iiy* I'fai'i* 
answer denying the whole equity charged as to the 
nanaer of obtaining the agreement and release. 
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Johnson moved that this plea and answer might 
be taken off the file, as being irregular, and con* 
trary to the former order ; of the Court in over- 
ruling the plea. 

Against this rule, cause was this day s^iewn by 

Graham and Hollist^ who argued that the filing 
the present plea was not inconsistent with the for- 
mer order, being less extensive than the former 
plea. After plea over-ruled, a demurrer, even on 
(he same grounds, has been admitted. Tvoeddellv. 
Tweddeil, Mitford, 191. And so in the case of the 
East India Company v. Chmpbelij I Vez. 246. acle- 
murrer was allowed after a plea over-ruled, upon 
the ground that the rule of not pleading twice only 
applies to dilatories, and though a demurrer is a 
dilatory, a plea is not, being a bar to the relief 
sought. In general cases, a plea is accompanied 
with an answer to ^ome parts of the bill ; if the ple^ 
is over-ruled, and th^ exceptions to the answer, for 
not answering the things covered by the plea, are 
of course allowed, the order of the Courtis, th^jt 
the defendant answer as to those points ; and of 
course no further plea can be admitted, because 
that would not be a compliance with the order: 
but here there was no answer at all, and therefore 
no such order made. This is not a dilatory, but 
a substantial defence, which the Court will regard 
in their practice, and not allow its effect to be lost 
by any slip in form. 

Johnson^ on the other side.— The question is oa 
the regularity of making this defence a second time 
in this shape. If this^Iea is taken off the fii^, thQ 
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defendant may insist on the same defence by way of 
answer, and tlierefore no real hardship is throwa 
upon him by it; and this is the reason why d^ble 
pleas are not allowed in equity as ^t l^w, 1 Bro. 
417.; for at law^^unless they plead e^fih defence, 
they lose the benefit of it totally. But if it were 
allowed, to plead one plea after another^ it might 
as well extend to a third or a fourth : and this 
would, jn effect, be pleading double, with' the ad« 
ditional disadvantage pf delay, from all the pleas 
not being heard aqd deterniin^d it once iM at 
law. 

The intent of a plea, is to reduce^he question 
to a single point ; so that the defendant may avoid 
the making unnecessary discoveries, and the parties 
be freed from the delay and expence of tiaki!|g issue 
on all the averments in the bill; bii^ if the defeqd-" 
ant could split his answer into a number of conse- 
cutive pleas, the expence and delay would be in- 
finitely increased instead qf being diminished.* 

The doctrine in Mitforfl is not supported by any 
cases, but the principles and authorities are all the 
othct way. If a plea is over-ruled, you may move 
for a re-hearing, or for leave to amend, on payii^ 
costs, Prac. Reg. 283.; but who would move for 
a re-hearing, or amend, on payment of dbsts, if it 
is open to them to plead another plea? and it is 
expressly said, ibid. 284, if outlawry or other 
matter is pleaded^ the defendant cannot plead ano- 
ther plea, but must answer. It is indeed said in 
9noth^r p^ce, p. 27^, that only one plea to the ju- 
risdiction is allowed; from which it might be in* 
ferred, that the rule of pleading singly did not ex-*^ 
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tend beyond dilatories; but it rather appears by 
the other cases that this expression isonly intended 
to shew, that a plea to the jurisdiction was the 
principal case there referred to, without mean- 
ing to limit the rule to that case* 

MACDONALD,ChiefBaron.— The attempt which 
has given rise to the present motion, is of such a 
nature as must, if allowed, very materially affect 
the general practice of the Court. After the first 
plea being over-ruled, a second, accompanied with 
an answer, has been put upon the file. If this be 
agreeable to the rules of the Courts it is pretty 
singular that no one practitioner in the Court can 
recollect a similar instance. Among the number 
of pleas over-ruled on points of form, one would 
in^agine that some attempts to rectify those mis- 
takes must have been made; and if the filing ano- 
ther plea is a matter of course, as it is the most 
obvious remedy^ there must have occurred many 
cases where that has been done. No one being 
able to recollect an example of it, is a strong proof 
that it is contrary to riile. 

But it appears to me also to be contrary to the 
nature and principles of pleading, that this should 
be allowed. The meaning of a demurrer or plea, 
is to intercept, in an early stage, a cause whick 
roust ultimately end in nothing: a demurrer, by 
something in the bill ; a plea, by matter dehors. If 
a plea could be repeated, it would not do its office, 
it would not have the effect of saving litigation, 
but would encourage defendants to try it as a daily 
experiment to save time. 
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The giving leave to amend pleas, where the 
Justice of the case requires that indulgence, is 
lodged in the discretion of the Court: and under 
that controul, is a very useful practice on particu- 
lar occasions. If this plea is in effect an amend- 
ment of the former^ it cannot be pleaded without 
leave to amend ; if it is a new and distinct plea, 
It is within the rule against pleading double. 

But it has been urged that the Court should have 
regard to the defence of the party, and not com- 
pel him, upon a slip in form, to open a settled 
account and disclose all the circumstances and 
items of it,^ after a release given by the'plainti£^ 
Laws, whether for the government of kingdoms, 
or for regulating the practice of a Court, can only 
be made for the generality of cases. The establish- 
ing a fixed rule will always have the effect of bear? 
inghard in particular circumstances; that occa- 
sional hardship is the price paid for the advantage 
of having ^ fixed general rule; to relax that rule, 
at the discretion of the Judge, is a very danger* 
ous precedent ; it becomes no longer fixed and 
certajQ* 

As the ofiicers in this Court and in Chancery 
concur that they cannot recollect any precedent, 1 
think the practice, as well as the principle,, is 
Bgainst the attempt. * 

The other Barons doubting, the case stood over, 
and was never mentioned again. 
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SerjWs Inn GoVET V.* ArMITAGE* 

Hall. 

Wednesdttyj 

$6th February. 

3794. ^ 

Tr appeared that the plaintiff was aa uiitertifi- 
cated bankrupt, and the assignees not before the 
Court; and therefore it was argued that the bil) 
ought to be dismissed; but it being admitted that 
the assignees had failed in an ejectment, brought by 
them to recover the premises now in question, by 
not b^ing able tp prove the petitioning creditor's 
^ebt, the Court retained the bill till proper parties 
should be added, if necessary : the plaintiff pay? 
ing the costs of the day. 

'J ' 






IsiMarch. T^G KiNG V. CrACKENTHORP. 



'4*- 



, ■» 



fpHE sheriff, besides his poundage, charged five 
per cent, for an auctioneer to sell the malt 
taken under this extent. 

The Court disallowed the chaise. 
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Frazer v. Thoburn. 

fnpHB plaintiff took out an attachment against the 
defendant for the money awarded by the de- 
cree/ without adding the costs, which were not then 
taxed : he took out a second for the costs, when taxed. 

CooAr^ now moved to set aside thelatteras irregu- 
lar, and cited the case of Evans v. Clark, in this 
Court 1779, where this practice was held irregular 

Simeon^ contra. 

The Courts on consulting the officers, held the 
practice regular^ and refused the motion. 



Vide aniei 
>. 380. 
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Brewer v. I^ill. 



1st MarefU 



FllHis was a bill fof an account of tithes on the Lesiee of tithes 

• landsin the defendant's possession^ in the parish the owner •r 
of Heniel Hempstead, Herts. The plaintiff clai med tain collateral 
to be lessee of these tithes, under a demise from Sir ^t totruVt^^^^^^ 
James Feachy.MiXh^ year 1781,to ThomasTrott ^^ '^J^^^^l^'^^'' 
twenty-one years; Troit in 1789 wWerleaSed to lands for twelve 

rm »>..i» 1 • Tk • -i y**" but to 

Thomas Patrick for twelve years; in 1790 ratrtck accept a rea 
demised the same to the plaintiff for five years. sJJi*n^o^™?^' 
The defendant claimed tp be discharged from pay- ^.'^^H^^/vta 
ment of tithes in kind, and set forth an agreement ^^^'^\^^„2°^f, 
made in 1783 between hislessdrof the lands in ques- amans. His 
aon^phristopher Tower ^ andT. 2rb«, the then lessee »^*(pn t^ 
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namcofatrus of the tithes, bv which Troit in consideration of 

tee to whom b« ^^ . 

bad Dominaiiy Towev's having demised to him certain other lands, 
ri^^rtiuies did ^* for himself, his executors, administrators, 
the tensor ** and assigns, covenant, promise^ and agree, to 
uVa"L^e. " «nd with the said Christopher Tower, his heirs 
Such an agree- u ^q J assigns, that he the said Thomas TrotL his 

ment m void for o ^ ^ ^ » 

the uDceruiDty «< cxccutors, administrators^ or assigns, shall not 
paid. " nor will at any time or times during the said term 

The i^of ^^ of twelve years, t^ke the tithes in kind ffom any 
daim "tthord''* *^ present or future tenant or tenants of him the 
tl^^uuLf^ " ®^*^ CArifi/o/^A^r Tower j in the said {mrish of 
any covenant << Hemel Hempsteod, but shall and will accept and 
\ — ' " take of and from all and every the present and 
u^ot"ana88?gr '* future tenant and tcuauts a reasonable composi-' 
meJiSngofthc " ^^^^ ^^^ the samc, not exceeding 3«. 6rf. an acre 
covenant : nor <6 {q^ the said ti thcs :*' then followed a proviso, that 

canthetiihcf . . '^ t , ,/• 

i)e bound by upou non-paymeut of the composition at each halN 
of the lessee, year, or within thirty days after, the tithes should 
AieasTiJ/iMei, be takcu in kind. The defendant also proved, that 
wwchli^i^' the plaintiffs lease from Patrick was only colour- 
grant, for all ai^je and that he was to b^ considered as aeent or 

the time the ' mi i /- t i o 

lessor should trustcc for Patrick. The defendant became tenant 
if gMd, and ' to Totc^rof the lands inquestionin 1790^and claim- 
fmhSl* ^^ to be diftcharged of payment of great tithes in 

kind on paying the composition at the rate of St. 
6d. p^r acre. The title of Sir Jozies Peaehey (through 
whom the plaintiff claimed) to the small tithes^ was 
a demise from the vicai" '^ for all the time the said 
'^ Dr. JBnigAam should continue yicar/' 

.. -r 

Plumer and Grimwoodj for the plaintifl^ con- 
tended that the plaintiff was not bound by the 
agreement with Trott. The covenant is not, that 
no tithes shall he demanded, bat only that Trott^ 
his executors,administrators,orassigns,should not 
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lake such tithes. The plaiotiff is not witbia this 
descriptioQ, he is not an assign* The distinction 
between an assignofi and an under-lessee is very 
strongly marked* CrwMon dem^ Blencoe v. B^'^ 
bjfj 3 Wils. 334. KhmerSil^ v. Orpe, Doug. 66. 
Bolfard V. Hatch, Doug. 174. . 

% 

This covenant does Ofotrun with the tithes, it is 
merely personal, 6 Rep. Ir^, a« Those covenants 
only run with the land which aie mads by tjbe ori* 
gi nal lessor^ not those which his lessee makes. And 
besides, it is from its nature collateral to the tithes; 
it is not a demise of part, or an agreement to re- 
tain, but merely a covenant to come t^ a reasouf^ 
able agreement each ye^, not exceeding Sis. Qdi 
per acre. Then there can be no privity between 
the present partiesj and the covenant has no force 
between them. 

Even between the original parties it could not 
operate as a lease of this portion of tithes, for there 
is no certain rent reserved so as to make it a lease. 
The same uncertainty makes it void as a covenant, 
fat there muat be mutual remedies in a valid co- 
venant; but here the composition being unfixed, 
Troti could demand nothing in certain. 

At most it was only a personal covenant between 
them, which might have been enforced in equity. 
But as the plaintiff is a bond Jide purchaser for 
valuable consideration without notice, the equity 
docss not run against him. 

Burton and Altcock, on the other side.— It ap- 
pears fromthestatemenfoftheplaintiff^scase, that 
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he his hot brought the proper parties^ before tb^ 
Coart. Brewer bdlds in trusty ad to the greeiter 
part or the whole of the titlies^ for his nominal 
lipftorj Patrick. The ceitui que trust must be a 
party. In a similar case^ Sta0hrd V. The City of 
London^ 1 P. Wim. 4S8, the bill was dismissed for 
want of joining a material party. It appears also, 
that if the plaintiff succeeds in his demand, the de- 
fendant will have his remedy against Tower ^ and he 
against Trott. These, therefore, are material parties 
tothesuit^ andou^lto have been joined in thebilL 

The agreement with Tower ^ in fact, operates as a 
demise. -'A covenant with astranger^ that he shall 
have the tithes, id a lease as much as if it had beea 
of lands; and so if made with the tertieiiant^ it is a 
right of retainer in the nature and with ull the qua- 
lities of a demise, and. if made by deed is good. 
Hawkes v. Brayfield^ Cro. Jac. 137. And to con- 
stitute such an instrument, no fiKm of words is 
essential. 9 Bac. Abr. 419. 

■ . ■ • 

The rent is certain if considered at 35'. 6d. per 
acre, as the tenant has done. If this if considered 
as a demise or retainer of the tithes, it is a grant 
of part of the tl^og itself, and no posterior grant 
can be good against it ; but if only considered as a 
covenant, yet it shall bind the covenanter^ and all 
claiming under him. The cases cited, all relate to 
collateral covenants ; as where the lessee of flf%e<e-' 
acr« covenants to build a house upon Blackacre^ 
that covenant runs not with the land, and his 
a98ignee shall not be bound by it. But the present 
covenant immediately relates Jto the tithes them* 
selves^ and cannot be collateral. 



HOARY TERM, 34 GEORGE UL 417 

The plaintitf is within the covenant, for he is an 
iossign of part of the interest of Troti in the premises ; 
even if not named, he would be bound by reason of 
the privity of estate. Bally v. fVells, 3 Wils. 35. 

As to the small tithes, the lease is bad: it is for 
so long a time as the lessor should continue vicar ; 
and therefore void for the uncertainty. Shep. 
Touchst. S74-5. Co. Lit. 45. b. Plowd. 273- b. 
If it were good at all, it would convey a free- 
hold ; but for that purpose a livery of seisin would 
have been necessary. 

Macdonald, Chief Baron, this day delivered 
the opinion of the Court, and after stating the 
case, proceeded to the following effect: * 

The defendant insists on the agreement between 
Trott V. Towers^ as discharging the land in his oc- 
cupation from payment of tithes in kind, on ren- 
dering the composition of 3s. 6d. per acre ; and as 
to the small tithes, he also objects to the title of 
the plaintiff, that the lease from Dr. Bingham is 
void for the uncertainty of its duration. 

The plaintiff insists that he has the legal title in 
him, and that having purchased without notice of 
any agreement with the landholders, they can set 
up no equity against him. 

To this the defendants have given two answers: 
first, that the agreement entered into between Trott 
and Towers, amounts to a lease of this portion of 
tithes from the former : and secondly, that if not a 

VQI.. II. £ B 
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lease, it is a covenant running with the tithes, and 
good against the plaintiff. 

It is true, no specific words are necessary to 
create a lease; but there must be words shewing 
the intent to demise. Here there is no certain rent 
reserved. Trott agrees to accept a reasonable com- 
position^ not exceeding 3s. Sd.per acre. Suppose 
he had claimed this sum of 3s. 6d. per acre from 
the tenant, would the tenant have been obliged to 
pay it? He, clearly, might have either preferred 
to pay tithes of kind, or have tendered the reason* 
able value of the tithes, under that sum. Then 
the sum reserved is not certain, and cannot be 
called a rent. 

This is also an agreement^ not that Towers him- 
self shall pay the rent and take the tithes, but only 
in favour of his tenants in the premises. Towers is 
to enjoy nothing, nor to pay any rent. It cannot 
be a demise to him. The tenant is not a party or 
privy to the transaction; it cannot therefore be a 
demise to him. It can, at the utmost, amount to no 
more than a mere covenant with A. that JB. shall 
enjoy, and creates no lease to either. This is 
decided in Littleton v. Peme^ 1 Leon. 136; and 
in Porri/ v. Alletiy Cro. Eliz. 173, it is expressly 
so ruled by Anderson^ Chief Justice. 

Even if this had been a direct covenant with the 
tertenant, it could only have amounted to a cove- 
nant, that he should retain the tithes and pay a 
composition, or render tithes in kind; for the pro- 
viso gives him that option. By such a disjunctive 
covenant no interest passes. 



4* 
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From the whole of this clause taken together, 
with the proviso that accompaDies it, I am clearly 
of opinion, that this can only be considered ^ a 
covenant^ and not a demise. 

But it has been argued, thatitissuchacovenant 
as runs with the tithes, and binds them in the hands 
of the plaintiff. This is the case of a covenant not 
contained in the original lease of Sir James Peachy^ 
but entered into by his under-lessee. The case of 
Holfordv. Hatch.Doug. 184, establishes the rule, 
that an under-lease is a new substantive contract, . 
independent of the other between the original lessor 
and lessee, whereas an assignee is one put in the place 
of the original lessee, and who becomes lessee to 
the original lessor. Then this covenant of the 
lessee could not bind the land in the bands of his 
under-lessee, as an assign^ according to the words 
of the covenant; and as no notice has been proved, 
the plaintiflF is not affected with any equity from 
this personal covenant of his lessor. 

As to the vicarial tithes, the rule laid down in 
Shep. Touchst. 274-5. Go. Lit. 74. b. as to the 
certainty of the term, is this, that such a lease for ^ 
years, of land, is void. To this passage in Co. 0/^ 
Lit. Mr. Hargrave has subjoined a note, in which :';,^^ 
he is well warranted, that in such cases, if a livery 
of seisin is made, the lease is good as a lease for life 
determinable on the particular event. JBut of rents 
or other things which lie in grant, the mere- 
delivery of the deed has the same force as livery 
has in the case of land ; and therefore any demise 
of uncertain duration, gives an estate for lifedeter- 

£ £ 9 
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minable on the particular event. Then, if in the 
principal case there had been a vicarage house or 
glebe demised, and the tithes had only passed as 
parcel of the vicarage, the whole would have been 
bad for want of livery: but here the whole matter 
demised lies in grant, and the demise is therefore 
good, as an estate for life during the time that 
Dr. Bingham shall continue vicar. 

Tberemust be an account forbotfa greatandsmall 
tithes ; but I cannotavoidobserving thatthedefend- 
ant fails, not from any want of equity or conscience 
in his case, but from the necessary application of 
a rule of law against him; and probably he will 
be entitled to his remedy overagainst Tro/^, through 
whose bad faith he has been led into this mistake. 



ace 



Same day. CoOKE V. ToMBS. 

Bill for a specf. TW^UE bill was brought to compel specific perform*^ 

^c peiformaoce JL n ^11 .1 

of an agreement ance ot an agreement made between the par- 
land^^lnd^^^^^^^^ ^^cs. It Stated that the defendant, a ship-builder, 
iteuite^jf *' ^^* being possessed of certain freehold premises and 
dT^d* ^d* stock in trade, principally consisting of docks and 
ing the negoci- timber for ship-building, and some houses, in the 
a particuia? olr beginning of August 1799 offered to sell the same 
ed^^^'himf'Tt^ to the plaintiff for 24,000/. The price not being 
Xrward^'J^'e ^^^^ agreed upon, the defendant, on the 12th of 
at a ies« price. August, camc to the housc of the plaintiff and deli- 

Both parlies % ^ t » •■ n t . « 

gave ioitruc vered to nim a particular of the premises and pro- 
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perty to be sold, and the terms or conditions of the i^°"''°*"'' 

r •/ ' toroey to prc- 

sale, all in his own hand-writing, and signed by p*"^® *»»« «»"- 

■. • veyance; and 

him; and it was then agreed that the plaintiff the defendant 
should have till the 2Jth of August to consider of the particuUr ™ 
the purchase, as he still objected to the price. On ?oVt"he'de^?* 
the25th the plaintiff and the defendant agreed that ''Jlr^J^Thf/f; 
the purchase should take place, and that one Clarke ^ot sufficient to 
an attorney should be employed by both to prepare the statute, 
a proper contract to be executed by them; and in as to the^ilnds, 
order to settle the terms, they went together to " '''!!i!li^'^- 
Clarke, and in his presence the bargain was con- J^®^^^***^^^^ 
eluded for 29,000^« Clarkew^s then instructed by thedefendant 
them both to prepare a formal deed according to tetters to the 
those terms ; and the plaintiff, at the request of the was tTpJepare 
defendant, delivered over to Clarke the particular [^^^^;^5f;'^'' 
above-mentioned, as instructions for preparing the •j"'**"™*"^ j'*' 
conveyance. It was then also agreed that the par- must answer to 
ties should meet on the Tuesday following to exe- 
cute the deed. On that day the plaintiff accord- 
ingly went to Clarke, but was informed by him 
that he was prevented from finishing the convey- 
ance (which he had begun) by the defendant's 
having taken away the particular from which he 
was to prepare it. The defendant still declaring 
his intention to abide by the contract, C/arAr^ again 
had instructions to prepare it, and on the 4th of 
October he brought a draught of it. to the parties, 
who read over and approved of it, and agreed to 
execute the same whenever a fair copy could be 
written out. The defendant however refused to 
fulfil his part of that agreement. 

The bill also charged that the defendant had sent 
several notes and letters to Clarke^ (after he was 
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employed as their common agent,) in which he 
acknowledged the existence and terms of the said 
agreement, and a discovery of such correspond- 
ence was accordingly prayed. 

The defendant pleaded, that by the 99 C. II. it is 
enacted, that no action should be brought whereby 
to charge any person upon any contract for sale 
of lands, tenements, or hereditaments, or any in- 
terest in or concerning them, unless the agreement 
on which such actions should be brought, or some 
memorandum or note thereof, should be in writ- 
ing, signed by the party to be charged therewith, 
. or by some other person by him thereunto law- 
fully authorized ; and that no such agreement, 
note, or memorandum had ever been signed. 

Graham and Stratford, for the plaintiff. — If the 
defendant admits a parol agreement, equity relieves, 
because the reason of the statute, the danger of 
perjury, ceases. So^here, by refusing to answer 
or deny, he has admitted that this contract was re- 
duced into writing by his agent, and read over and 
approved of by him; then the danger of perjury 
is equally done away as if he had admitted the 
whole. 

The agreement being executory, was good as 
to the stock in trade; then that part at least is 
not barred by the plea. 

It appears here also that the agreement was signed 
by the defendant, for the particular of the estate 
and terms signed by him was delivered to Clarke 
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as instructions fora formal deed; and although thatx 
was signed before th^ final agreement, yet the sub- 
sequent delivery to Clarke is a republication, and 
gives it effect as a note of the agreement then 
made. 

. If not formally executed, it has been prevented 
from being so by the fraud of the defendant in 
taking away from Clarke the particular by which 
he was to prepare it; and therefore shall have 
against him the force of the most formal execution. 
Per Lord Thurlow, in 2 Bro. S65. 

It apears also by the case of Hollis v. Whitings 
1 Vern. \5\. that where it is part of the agreement 
that the contract shall be reduced into writing, it 
is not within the statute. 

The execution of that part of the agreement by 
Clarke having prepared the conveyances, is also a 
part performance, and entitles the plaintiff to have 
the whole carried into execution. To this charge 
of performance the defendant has not pleaded nor 
answered, and therefore it stands confessed with 
regard to the plea. 

The charge of admissions of the agreement in 

.letters^ by a production of which the case might 

be substantiated, is riot negatived; and the plea is 

therefore bad. Tawney v. Crowther^ 3 Bro. R. 

161. 318. 

Partridge^ Richards^ ^nA Pemberton^ for the de- 
fendant being desired by the Court to confine their 
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arguments to the last pointy contended that it ap^ 
peared by the bill that Mr. Clarke was solicitor to 
the defendant, and not employed as agent by the 
plaintiff, except for the mere purpose of preparing 
the conveyances; and therefore the letters of the 
defendant, written in confidence to Mr. Clarke as 
his solicitor, could not be produced against him. 

seTjeanfa Inn Macdonald, Chief Baron, stated the bill and 
1st March, plea, Two qucstious have been raised by the plain- 
tiffs; first whether the particular signed by the 
defendant, be a note of the agreement within the 
meaning of the statute; and secondly, whether 
there has been a part performance of the contract. 

* « 

As to the first, it is evident that tlie particular 
was at first made out and delivered, not as evidence 
of any agreement, for no agreement had then been 
made, but merely as a list or catalogue of the mat- 
ters for sale, to enable the purchaser to form a pr(>- 
per estimate of their value: as this was the original 
nature of the particular, nothing which has hap^ 
penedsince could possiblyalter it; it was delivered 
into C/arAr^Vhands for the same purpose, as an enu- 
meration of the things under sale, to serve as in- 
structions to him in making out the description of 
them in the conveyance^ The signing this parti- 
cular could have no other effect than to give it 
authenticity as a true list of the items then 
offered for sale. 

Besides, this was delivered in as the foundation 
for a sale for 24,000/. The sale which took place 
Wai^ for SS,000/. ; as the price has been altered, so 
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the parcels to be sold, and other particulars of the 
sale, may have been changed ; and this catalogue 
can be no evidence of the terms of the second con- 
tract, or even of its existence. 

The second part of the case made for the plain- 
tiff, also fails him. The instructing an attorney to 
draw conveyances, and his doing so, is no part 
performance. To take the case out of the statute, 
there must be a part execution of the substance of 
the agreement itself. Hawkins y. Holmes^ 1 Wms. 
770. The case of Holtis v. Whiting, in Vern. which 
seems contrary to this rule, was never so decided; 
end the dictum there reported has been often over* 
ruled, as is observed by Lord Thurlow in the case 
of Whitchurch v. Bevis, in 9 Bro. 564. In the 
latter case, as well as in another case there cited 
with great approbation by Lord Thurlow^ oiWhaley 
V. Bagenal^ 6 Bro. P. C. 45. the circumstances 
of part performance were infinitely stronger than 
here, yet were held insufficient to get over the 
statute. 

The agreement being void as to the l&nd, must be 
void also as to the personal property which was to 
be sold with it; it is one entire contract, and the 
whole must stand or fall together. It never could 
be the intention of the parties that the stockshould 
be sold apart from the premises, as most of it was 
of little comparative value separately* ; and besides, 

* Leav. Barber, — Warwick Assizes, Summer 1794. — Coram 
Macdonald, Chief BaroD.o-'Action for breach of contract; 
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the agreement being for one entire sum, we cannot 
sever it. 

The plaintiff has, however, also charged in his 
bill, that a correspondence took place, from which, 
if produced, the agreement may be proved : it is 
settled^ by the case of Tawney v. Crowther, that 
such a correspondence may have that effect ; and 
until we are acquainted with the nature of these 
letters, we cannot say that they have not. The 
plea must therefore stand for an answer, with 
liberty to except as to that particular. 



The agreement was to take an assignment of certain leasehold 
premises, a brick-ground, at 100/. and to buy the stock, which 
was of much less value, consisting chiefly of half made bricks, 
sheds, &c. at a valuation to be fixed by arbitrators. The arbi- 
trators afterwards settled the price ; but the defendant refused 
to complete the purchase. There being no memorandum of the 
contract it was admitted to be void as to the land ; but the 
plaintiff's counsel claimed to recover as to the personal pro- 
pierty ; it was ruled, on the authority of Cooke v. Tombs^ that 
the agreement, being in its nature entire, could not be severed ; 
and being void as to the land, was void in toto. The plaintiff 
was nonsuited. 
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Birch v. Ellames and Gorst, surviving As- ^«"»<?<'«^ 
signee of Towsey, a Bankrupt. 

rO^iNrrOfTSlJF, the bankrupt, in the year 1776 ^.V^^tlu*^* 

contracted for the purchase of certain premises "^f^^^^^ 

in Chester^ and being obliged to borrow the pur- tifr as a security 

I ^ ,^1 r I ^ ' ^'m» ^ . for his demand. 

chase money, 350/. from the plamtiii 's testator The defeodani 
Dr. Peploe, placed the title deeds in his hands as aftllJ^'J^Tui^ 
security for re-payment, giving at the same time a JJJntrotlcy oc 
bond, with two sureties, for the sum. Being, in the **»« mortgagor, 

' . took a mort- 

year 1790, very much embarrassed in his circum- gage, ante- 
stances, and indebted to the defendant £//ain^« in a notice ofthe 
considerable sum of money, he executed a mort- avSd^* inqair- 
gage of the same premises to him. The plaintiff JJJ^'^^'^J*^ 
could not prove any actual information of his claim "^^ «»«*«• ^ 

*^ •^ The Court de- 

having been given to the defendant prior to the creed for the 
execution of this mortgage. The defendant in his^**"* ' 
answer did not pretend to have made any inquiries 
after the title-deeds before he took the security, 
and admitted, that upon executing the mortgage he 
inquired for them, and was informed of their being 
in the hands of Dr. Peploe; but that he under- 
stood them to be so for safe custody only : he 
received this information from Jonathan Tushing^ 
ham, who was his brother-in-law, and who had 
prepared the mortgage, and appeared as his agent 
,at the tim6 ofthe execution of it. The mortgage 
bore date the 4th of January 1790 ; in fact it was 
not executed till the 5th of February ; and on the 
evening of the same day Towsey committed an act 
of bankruptcy. 
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Burton^ Plumer, and Richards^ for the plaintiff, 
insisted that the deposit of title-deeds with Dr. 
P^j^/oe amounted to an equitable 'mortgage, and 
should prevail, unless against a subsequent pur- 
chaser without notice, Russelv. Russel, 1 Bro. 270, 
Feaiherstone v. Fenwick^ 1784. Hurford v. Carpen- 
terj 1785. ibid, (n.) A prior mortgagee without 
title-deeds, is postponed to a subsequent purchaser 
who has them. So here, the not inquiring for the 
title-deeds, is of itself a strong badge of fraud, and 
distinguishes the present from those cases where a 
purchaser has been imposed upon, and his dili- 
gence defeated by misrepresentation. In some of 
those cases the non-production of the title-deeds 
has been held not conclusive evidence of notice, 
because sufficiently accounted for; here it stands 
unexplained. The defendant admits notice upon 
executing the mortgage, which might be imme- 
diately before as well as immediately after it. The 
notice was at the same meeting, and part of the 
same transaction. Notice of a deposit is sufficient 
to put the defendant upon making further inquiries' 
into the nature of the transaction which occasioned 
it. Thus, if A. mortgages two estates to JB. by 
separate conveyances, and afterwards sells one of 
them to C. without informing him of the mortgage 
of the other estate, yet as ^. could not redeem the 
one estate without redeeming the other, so neither 
shall C. ; for notice of the one mortgage to 
JB. is constructive notice of the whole equity, 
which by proper inquiries, he ought to have 
made himself acquainted with. Ex parte Carter, 
Ambl. 733. 
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The information of the title-deeds being in Dr* 
Peploe's hands, was given at the time of the mort- 
gage, by his agent, who must therefore have known 
it before. This amounts to notice to the prin* 
cipal. 

The circumstances of the mortgage to the defend- 
ant being ante-dated, and purporting to be for va- 
lue then paid, whereas in fact, it appears to have 
been for securing an old debtj shew this trans>- 
action to have been fraudulent both as against the 
plaintiff and the other creditors, in order to give 
the defendant an undue priority. 

Partridge and Pemberton, for the defendant JB/- 
/aine9«— -The claim oi the plaintiff is founded on a 
presumption that he has an equitable mortgage ; 
but a deposit has been held to amount to an equi- 
table mortgage only where accompanied with an 
agreement to perfect the conveyance afterwards, 
and then it amounts to a part performance of 
the agreement; here no such agreement has been 
proved, and on the contrary it appears that the 
personal security of Towsey and his sureties in the 
bond was principally depended upon, and the 
deeds only left in Dr. Peploes hands as a colla- 
teral security. 

But supposing his equity established, still the 
legal right of the defendant Ellames^ being ob- 
tained without fraud, must prevail. 

The cases where a second mortgagee, having the 
title-deeds, has been preferred to the prior raort- 
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gagee, who had not, went upon the ground of 
fraud, in giving the mortgagor an opportunity of 
imposing on such subsequent purchaser; that rea- 
son will not apply to this case, where the equitable 
claim was prior, in point of time, to the legal 
estate of the defendant; and it is now settled, that 
where no fraud is proved, the rule does not hold. 
Tourle v. Rand, 2 Bro. 650. It does not appear 
that Tushingham knew for what purpose the deeds 
were left with Dr. Peploe^ and therefore his know- 
ing the fact of the deposit amounts to nothing; it 
is not notice to him^ nor to his principal, of the 
nature of the transaction between Towsey^vtd Dr. 
Peploe. 

The same sort of constructive notice was at- 
tempted to be established in the case of Plumb v. 
Fluitt^ in this Court 1791, but without success. 
That case cannotbe distinguished from the present. 
The defendants in both have taken thebestsecurity 
they could get from debtors whose circumstances 
they distrusted. This ought to be considered as 
that was, a plank seized in a wreck ; and although 
no great diligence has been exerted in either ca^e 
to sift the state of the security, yet that may well 
be omitted without any fraudulent intention by a 
man who knows he must take this or nothing, as 
was observed by the Court in that case. Here the 
laches of the plaintiff is much greater than in 
Plumb v. Fluitt; for Dr. Peploe not only omitted 
to get a mortgage executed to him when he might 
have done it, if such was theagreement, but has lain 
by since the year 1776 without calling for a com- 
pletion of the contract. Equity always leans 
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against the stale demands. Earl of Delaraine v. 
Browne^ 3 Bro. 633. Smith v. Clay, ibid. (») 

MacdonalD) Chief Baron, tbisday delivered the ut April. 
•pinion of the Court, and after stating the case, 
spoke as follows. — The deposit of title-deeds as se- 
curity for a debt, is now settled to be evidence of 
an agreement to make a mortgage, and that agree- 
ment is to be carried into execution by the Court, 
against the mortgagor, or any who claim under 
him with notice, either actual or constructive, of 
such deposit having been made. From all the 
circumstances, we are of opinion that the present 
is a case of that description. 

It is evident that both Towsey and Ellames knew 
themselves to be engaged in a fraudulent trans- 
action, of which they dared not disclose the truth. 
In order to make the pretended ignorance of the 
plaintiff's equity appear more plausible^ the mort- 
gage is recited to be for money then advanced 
upon the security of the premises ; it turns out 
that no money was advanced. It is anta-dated a 
month, to prevent the appearance of having been 
done on the eve of the bankruptcy. 

The defendant swears, that upmi executing the 
mortgage, he had notice of the title-deeds being in 
the plaintifi^s hands, and seems, under the ambi- 
guity of the expression, to shelter himself from 
being fixed with notice prior to his taking the 
security. Upon this information he cautiously 
avoids asking the reason of the deposit. Upon all 
the circumstances, we are clearlyof opinion that he 
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avoided acting in the usual way on purpose to have 
a pretence of want of express notice. If this de^ 
fence can be sustained, no equitable title can ever 
be made good against a subsequent purchaser. 

We shall, for these reasons, decree the defend- 
ant Ellames to pay the demand of the plaintiff^ or 
stand foreclosed^ and convey, &c. 



mm 



The Reporter has been favoured with the follow* 

ing Note of the Case of 



In the Plumb v. Fluitt. 

£xche<)uerf 



S7th January 

1791. 
Title deeds 
were deposited 



Tt was a bill brought for a sale, in order to obtain 
as^asMoiityfor payment of two mortgages made by otieBcisneU 
fendaut^ a ere! of the lauds in question^ and to restrain the defend- 
^gagor,fcar- a^^t from proceeding at law to recover possession 

ing his immedi- ^jf ^Jjg prcmisCS. 
ate losolveucy, * 

took a convey- 
ance of the same 

premises, with. It appeared that about the beginning of the year 
iocumbr^nce: 177 9* Bctmett being indebted to Paitison Ellames^ 
gwT"^**** andthen obtainingafurther loan from him^amount- 
ing together to the sum of 316/. delivered to him 
the title-deeds of one of the premises in question^ 
called Massey's Lodge^ as a security, and sigpded a 
memorandum stating himself to have done so, and 
binding himself to mortgage the same to Ellamet^ 
for his further security, when requeistedL Being 
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about the same time indebted to the plaintiff P/timb 
in the sum of 19,000/. he deposited with him the 
title deeds of the other premises in question called 
Massey's Office, or The Warren^ as a security for 
that sum. The bill also charged an undertaking 
to complete this security by a mortgage, when re-^ 
quired: but no memorandum to that effect wa« 
entered into. 

About the month of June 1779> Bamett appear- 
ing to be in declining circumstances, and then in- 
debted to the defendant Fluitt in 530/. was pressed 
by him for payment or security of that sum; and 
accordingly, on the Sd of July in that year> exe^ 
cuted to him a mortgage to that amount of both 
the estates above-mentioned. 

The circumstances of this transaction were dis- 
puted. The plaintiff endeavoured to fix the de- 
fendant with actualnotice of the deposits, and for 
that purpose read the testimony of Basnett^ who 
swore that he had informed the defendant of the 
deposits of the title-deeds before the execution of 
the mortgage. 

Pariridgej on behalf of the defendant, objectecJ 
to this evidence, as tending; to invalidate his own 
instrument, and relied on Walton v. Shelley, 
1 Term Rep. 896. 

Eyke, Chief Baron.-Here the witness is hot to 
invalidate or destroy the instrument he himself 
mi^e, as in the case of Walton v. Shelley, but 
merely, to explain a collateral circumstance which 

VOL. II. F F 
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eventually affects the operation of the instrumtnt 
in arranging the rights of the other parties. 

The evidence was admitted. 

On the other hand it was sworn in the answer, 
and confirmed by the son of the defendant in his 
evidence, that on the mortgage being proposed, 
the defendant, on the 95th otJune^ sent his son to 
Sasneii to get the title-deeds ; Basneti said be could 
not give him them, but promised to bring them in 
a few days: on the SdofJn/y, when the mortgage 
was to be executed^ he again excused himself for 
not bringing the title-deeds with him^ but pro- 
mised to i^end them next day. On the 4th ofJufy, 
after the execution of the mortgage to the defend- 
ant, he first informed the defendant's son of the 
title-4ee49 being deposited as a s^uvity for debts. 

About the beginning of the year 1780, the de- 
fendant went to EUames to inspect the title-deeds, 
but it did not sufficiently appear, th?^t Ellames?Lnd 
the plaintiff knew of the defendant's mortgage* 

On the^d and 12th of Februartf 17S0j JEllames 
and the plaintiff got from Basnett mortgages of the 
premises of which they had the title-deeds respec- 
tively* 

On the S3d of February^ the defendant gave 
notice to Ellames and Plumb not to advance money 
1 the security of the premises. 



on the security of the premises. 



October 1780, Che plaintiff PANitfr 
tent of Mttames'B ffiopfgi^. 



HOARY TERM, 34 GEORGE III. 495 

In Juiu 178 1 , Bamett became a bankrupt; 

•v 

Lloyd ^udStanley, for the plaintiff.-^ Where titles 
deeds are deposited as security for a debt, it is 
evidence of an agreement to mortgage, and amounts 
to an equitable mortgage against the debtor, and 
«)1 subsequent purchasers from him with notice of 
tJai^ deposit. Russeit v. Rmsell^ 1 Bpo. R. 969, and 
the cases of Featheraione v. Fenwick, and Hurfard 
V. Carpenter^ Ibid. (note). 

If the testimony of Bamett is credited, the de- 
fendant had actual notice of the deposit of the 
title^eeds of Massey's lodge with Ellames. 

There is other evidence to shew a constructive 
]»6ti<e of both the deposits^ Mr. Fluiit, an attor- 
ney, must harve known that a mortgage without the 
title-deeds is nugatory, because liable to be post- 
poilied to any subsequent mortgagee having them, 
Hebbf V. Nort^Uy y Vern. 136. Peter v. Russell, 
1 Eq. Ca. Abr. 321. Mocatimir. Murgattoyd, 1 P. 
Wms. 393. Head v. B^erton, 3 P. Wms. 2i80. 
Alicl this general doctrine is recognized iri Ryaly^ 
Mowles, I Yez. 360, and in Ooodtitle v. Morgan^ 
I Term Rep- 769^ For if there is no sufficient ex- 
cuse for not requiring title-deeds, it is considered 
as fraudulent, in order to enable the mortgagor to 
get inoney on the credit of those title-deeds. 

Accordingly, the defendant inquired for tbci 
dee^ on the 25th of June ; he could not get them ; 
Wm$tt promised to bring them to Qhesier^ where 
^e HWiFtg^gP wa^ to be executed; he broke that 

pp 2 
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promise; the defendant does not seem to have re- 
quired, or Basnett to have given, any reason for not 
producing them. The fact seems to be, that ;the 
defendant having no other chance for getting pay- 
inent of his debt, took this security, either know- 
ing of the prior incumbrance, or purposely avoid- 
ing to make any inquiry from which he might have 
been fixed with such knowledge- But it is im- 
possible this voluntary ignorance can screen him. 
Smith V. Low, 1 Atk. 490. Moore v. Bennett 9 Cb. 
Ca. 246. Mertins w.Jolliffe, Ambl. 31 1. 

Partridge^ P turner^ and P ember ton j for the de- 
fendant. — Notwithstanding the decision of the 
Court, admitting the testimony of Basnett to be 
read, at least that testimony cannot have much 
weight when it tends to prejudice the defendant by 
proving a fraud committed by the witness himself. 
It has been held that a fact, positively denied \n 
the answer, should be held not to be proved unless 
sworn to by more than one witness. 1 Vez. 66,97, 
125. Pember v. Mathers^ 1 Bro. R. 59. Here the 
defendant's son contradicts the testimony of Ba^ 
nett, and is supported by the evidence arising 
from the transaction itself. It must therefore be 
taken that the defendant had no actual notice of 
the deposits. 

As to constructive notice, the argument goes 
upon a presumption that it is absolutely necessary 
for a mortgagee to get the title-deeds; that is not 
^rue. The old cases, where a prior mortgagee no ^ 
having the title-deeds was postponed, all went upon 
actual fraud proved in him^^r such gross and wil* 
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ful negligence as was considered to be evidence of 
a fraudulent intention. It has indeed been said, 
in a late case in the Courtof King's Bench, Good^ 
title V. Morgan, 1 Term Rep. 7o5, that the not 
getting the title-deeds from the mortgagor, alone 
amounts to that case of negligence; but that dictum 
was unnecessary to the decision of the case, and it 
proceeds on a supposition that the rule had been so 
established in the Courts of Equity: whereas Lord 
Thurlow, in the subsequent case of Tourle v. Rand, 
S Bro. R. 650, says, there is no such rule in equity, 
and accordingly decided that case in farour of the 
,first mortgagee, who had not the title-deeds. Here 
the defendant was deceived bj the mortgagor, who 
pretended to be able to produce the title-deeds; 
he was induced to trust to these representations, 
because he had already advanced the money on the 
personal credit of Basnett, and was glad to get any 
additional security. This cannot be held a case of 
gross or fraudulent negligence, and therefore the 
legal title ought to prevail against either the prior 
deposit, or the subsequent mortgage. On the other 
hand, the plaintiff and Ellames are by no means 
clear of blame ; they ought to have taken a convey- 
itnce originally, and not have trusted to their 
equitable title: it is calling upon the Court to do 
that for them, which a careful man would have 
done at first for himself. 

The deposit with the plaintiff, seems merely tq 
have been intended as a pledge; for there is not 
any allegation of a promise to mortgage ; and if , 
there had, such a promise, not being in writing, 
would have been void by the statute of frauds. 
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Eyas, Chief Baron. — The legal estate being in 
the defendant, the question is, whether th^ plain- 
tiff can raise a trust upon his estate, so^as togaipi 
priority for his own demand } 

It is now fully settled, that a deposit of title? 
deeds^ as a security for a debt, does amount to 
an equitable mortgage. If the plaintiff can prove 
actual or constructive notice of the deposit in the 
idefendant^ it raises a trust ii^ him to the amount 
of that equitable mortgage. As to the evidence of 
actual notice, the testimony oTBcisnett alone^ un- 
supported and opposed, is too w^ak to found ^ 
decree or even to direct an issue upon It. Swear- 
ing to the fraudulent intention of his own deed, he 
pzn expect little credit in a Cou|*t pf Ef:][uity. 

A great deal has also been said about construe^ 
tive notice* Constructive notice I take to be in its 
p^ture no more than evidence of notice, (he. pre? 
sumptions of which are so violent, that the C^ourt 
win not allow even of. its biding cpn trover te<)% 
Thus, if a mortgagee has a deea piit into his bands 
which recites another deed which shews a title 
in some other person, the Court will presume him 
to have notice, and will not permit any evidence 
^to disprove it. 

The only reason that can raise in this case a no- 
tion of constructive notice ii§f, that the deeds were 
not forthcoming. 

,^. But is It possible that this circumstances citn, of 
itself^ be notice of the hands into which they are 
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fallen, or the purpose to which they have been ap- 
plied ? at the utmost it can only be a circuimtance 
of evidence^ to shew that there was reason for 
further inquiry; but being unsupported by any 
other circumstances^ it proves nothing. 

It is said, no man will advance money upon an 
estate without seeing the title-deeds, unless with a 
fraudulent intention* 

t wish I saw, in ft Court of Equity, some solid 
distinction established between a consider&tidh 
which is an old debt, and a sum advanced d^ novo; 
there certainly is a great differeooo : in the one 
case the creditor jumps at any security he can get; 
he takes the deed of conveyance now^ and trusts to 
getting the title-deed afterwards : but till stich a 
distinction is established, it is difficult to apply 
the reasoning which would belong to it. 

The person who takes the legal estate without 
the deeds^ in a <iase like this, appears to me, ti(f- 
lesi there be fraud, to be less btameable than he 
who tftkes the deeds without the estiite. 

Upon all the circumstances, I can see nothing 
in the -case that anK)unt9 to constructive hoti^e. 

With respect to the general question, the effect 
of leaving tb^ tltle«deeds in the hands of the mort- 
gagor, the moist Intelligible rule, and in my opinicai 
tlie most s^r^eable to justice, ii^ontd have bee^fo 
say, that if a man takes, as his security for his 
ynortgage, a single deed, and leaves the other deedfi. 
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ia the hands of the mortgagor, so as to enable h{m 
to commit a fraud, that he shall, in all such cases^ 
be postponed, without reference to the quantity of 
pjsins or diligence which he exercised to obtain the 
deeds; for whether the pains be more or less, the 
mischief is the same; and if I had found the rule so 
laid down, I should have been perfectly satisfied. 
But it has been decided otherwise in the late cases, 
Beckett v. Cordley, Pennerv. Jemmat^^ vcAToutle 
v. Rand^ which establish the rule that nothing but 
fraud, or gross and voluntary negligence in leaving 
the title-deeds, will oust the priority of the legal 
claimant. As for the case of Goodtitle v. Mov'^ 
gan, the mortgagee must always risk there being 
an outstanding term, in which case the legal estate 
is out of him. The opinion of Justice Burnett in 
Myal v^ 0towles^ when taken altogether aqd exr 
plained by ^he context, is qot contrary to the rule 
that is now e3tabli9hed. 

• 

The case of Mocatta v. Murgatroyd is a strong 
case: but I find no one that goes the length of say- 
ing, that a failure of the utmost circumspection 
shall have thesame effect of postponing a mortgagee 
as if he wereguilty of fraud or wilful neglect. 

In the present case, all the negligence, or all the 
activity in the world would have left the defendant 
inexactly the same situation in which he now is. 
He took this mortgage as the only security he 
.could get ; if it was already mortgaged, he w*i 
only where he was before : he seizes it as a plank tO 

A. * 2 Bro. R. 652. («.) 
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save something : for as a seoond mortgage it was 
worth something. 

The plaintiff having therefore failed in making 
out his case of fraud, either by actual or con-* 
structive notice, and the general proposition not 
being supported, which, if established, must ap- 
ply tp purchases as well as to mortgages, the bill 
must be dismissed with costs. 
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isth^Af?* Gilbert v. Golding. 

TSiLL to redeem a mortgage. The usual decree 
referring it to the Deputy Remembrancer to 
take an account of principal, interest, and costs; 
he finds, by his report, that the defendant had 
been over-paid out of the profits of the estate, al- 
though he had insisted that a considerable dum 
was still due to him. Upon this report it was 
contended for the plaintiff*^ that instead of payings 
he should receive costs, as the bill had been ren- 
dered necessary by the unconscientious con* 
duct and fraudulent accounts of the defendant. 
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Per Curiam. — That objection comes too late 
now; you have suffered the decree to be taken 
in the usual manner, including costs : the report 
is in conformity to the decree, and must be con- 
firmed. 



Maggridge 9, Hodgson. s4tb^. 

BILL for an account. — Richards moved for leave H^^^1*!J11^ 
of new matter 
to file a supplemental answer, on affidavit of «nan*ccaanj, 

1 . J. J . 1 1. . >. theCoortwitt' 

new matter being discovered since the replication, pennita sup-. 

plemental an-, 
twer after re- 

Abbottj contra.— -That has only been done where 
the defendant has applied before replication, unless 
]apon a mistake in the engrossing. Pract. Reg. 11. 

Ambl. 292. 2 Eq. Ca. Abr. 59. There is indeed 
^c^se o( Philips V. Gwynne cited in Mitford, p. 
S6l. to the contrary; but he adds, that it has been 

refused in later cases. 

* 

Magdonald, Chief Baron. — It is a proper 
general rule, but not applicable to a case like 
this^ where there can be iio danger of perjury ; the 
different parts of the account being independent 
of one another. 

Perhyn, Baron .-^I have known many cases 
where this has been allowed, and if it were not» it 
wouldonly lead to a second bill for account ; if tbeqs 
were no precedent, the Court should make one. 
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""^^V' Hull v. Mathews. 



B 



! 



ILL for account of tithes. Motion, before an- 
swer, that defendant be at liberty to pay into 
Court 39'* as being the full value oif the tithes, 
and the costs already incurred, and the plaintiff to 
proceed at the peril of costs. 



•t 
If 



By the Court. — Till the answer^ and discovery 
obtained from it, theplaintiff cannot know whether 
this is the whole or not, nor whether he ou^ht to 
accept the money paid in. 

Hood^ for the motion; Bell^ against it. 



u junt. Wilson v. Sutton. 



If oDebiuheiof npnis was an action against the Searcher of the 
STime W Customs, for refusing to give the plaintiff a 

thebounty. Certificate to entitle him to the bounty on the ex- 
tofhipthoreft portatiou of com, under the 31 Geo. III. c\ 30. At 

afterwards, the, •i/»i' 11 «-i«*ivi 

whole put OD the trial of the cause it appeared, that the plaintiff 
tothc bounty.* g^^© uoticc to the defendant, on Saturday (ith Oc- 
toher^ that he was going to ship a quantity, (1 100 
quarters,)of British wheat; on that day the new 
average price was to be hung up at the Custom- 
house from the returns of the week^ and a consider- 
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able rise in the price was expected to appear. A 
few hours after this notice, the new average price 
was fixt, which was such, that the exportation of 
corn was merely permitted, but no bounty de- 
mandable upon it. Before the new price was fixed, 
the plaintiff had only put on board one busheK 
He had only 989 quarters, which was the whole 
quantity on which he claimed the bounty. He had 
freighted a vessel only half an hour before giving 
noticeof the intention toexport; and the freighting 
was conditional, if the corn could be exported with 
the bounty. The ship was not then in a situation 
to receive the whole quantity, being uniJer repair. 
The rest of the corn was not put on board till ten 
days afterwards. On this evidence, the Lord Chief 
Baron, before whom the cause was tried, left it to 
the jury to determine, whether this was a hona^e 
beginning to ship the corn with intent to ship the 
rest at a subsequent time. The jury found a ver- 
dict for the plaintiff, to. set aside which, a rule 
nUi was obtained, and was supported by 

The Attorney Generalj Neumhaniy Burton^ and Lei- 
cester; who argued, that this was not a commence- 
ment of the shipping of the corn. The meaning of 
the act, in permitting the merchant to have the 
bounty although the prices rise before the whole 
corn is actually put on board, is because of the ex- 
pence he has been put to in freighting and lading, 
and which it would be hard he should lose: these 
expences incurred are a security to the revenue, 
that the corn is really to be exported ; for otherwise 
they are entirely thrown away. Here the plaintiff 
Jtiad incurred noexpcince, the corn was not put on 
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boards and the ship was freighted only condi- 
tionally. 

The quantity entered was 1 100 quarters. In 
hetj the plaintiff then had only 9^9. It was evi* 
dently a random entry, meant to covqr any quan- 
tity which might be shipped; but the shipping one 
bushel out of a quantity of 1100 quarters, id not 
a shipping of any part of a different quantity, of 
989 quarters. 

The Searcher is to certify that there was a begin* 
ning to ship the article entered. If the whole is 
not in the vessel, at least, he must see that they are 
proceeding to put the whole on board, and that 
the quantity shipped is in the course of so doing. 
But from seeing one bushel put on board, and no 
ftirther steps taken to ship the rest for ten days, and 
when the vessel was not in a situation to receive a 
lading, it was impossible to certify that this was 
done in the course of shipping any larger quantity. 
And if there were not at that time su fficient evidence 
of this being a beginning to ship the whole quan- 
tity, the subsequent conduct of the phtintiff cannot 
explain it ; for that may have depended upon the 
subsequent variations in the price; and it clearly 
was open to him to proceed in the exportation or 
not. The jury ought then to have been informed, 
that there was no evidence at the time of sfaip]^ng , 
the one bushel of any intention to ship the rest. 

Phmerznd Daunceff^ for the plaintiff.— The sta- 
tute has provided for the circumstance which has 
happened. It says^ that where^there is a beginning 
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to ship, the bounty iaaay be ckiimed ; but to pre^ 
vent frauds, they have fixed on a criterion to de- 
termine whether the beginning to ship is hondjMe 
or not, viz. the shipping being completed within 
twenty days. Here it appears that the plaintiff 
had purchased the wheat k>ng before, and bad 
l>een delayed for want of a vessel. It also appears, 
that it is customary, on freighting a vessel, to put 
a pert,, however small, on board, to bind the bar- 
gain. This takes' away all suspicion of fraud in 
the transaction. 

Macookalix, Chief Baron, this day delivered 
the opinion of the Court. This cause appeared to 
me at the trial, to be a mere race of this trader to 
entitle himself to the bounties, and the only ques* 
tion is, whether he has been able so to do ? The 
bounty is meant to encourage exportation when 
corn is under a certain price, and when, but for 
the bounty, exportation would not take place to 
the same extent. The getting the bounty, is con- 
sidered by the act, as a fair object to the trader in 
determining whether he will export or not, and it 
is not necessary that he should appear to have had 
%n intention of exporting independent of it. Here ^ 
the trader has made that a condition in freighting 
the vessel ; he exports if he can get the bounty, 
i|Ot otherwise. This seems perfectly fairt and the 
v^ery intention of the act of parliament. Then 
the question is, whether he has been in time to 
iAo-SQ. It is admitted, that the shipping one bu-* 
sliel, if done in the course of shipping the whole, 
<WQuld beagood commiencement withip the meaning 
of tlfe act. But the having the rest ready to follow 
immediately, is only a circumstance of evidence 
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to shew the intention with which the first bushel 
is put on board. The intent to ship the whole 
quantity at a subsequent period, may equally 
well appear from other circumstances ; and if it 
does, a shipping at any subsequent time, or at 
detached times, within twenty days, is good. I 
left it to the jury to decide whether the first bushel 
was put on board with an intention of shipping 
the rest of the corn at a subsequent time, and as 
a commencement of that shipping. The Court 
concurs with me that that decision was right. The 
jury have found that it was so shipped, and we are 
all of opinion that the evidence warranted the 
conclusion drawn by the jury. 

The rule was discharged. 



Same day. I'he KiNG V. YOUKG aud GlENNIE. 

iSfn./«. against fv^H E defendants wcrcjoint sureties with A. Cuth' 
on^a joint Md' bert^ who bad been before sued on the same 
Smw^pw recognizance. {Vide ante^ p, 193.) The declaration 
SS'^wrJ^** ^^ Sci.fa. and plea thereto were the same as in that 
?*?^*3J?*^ case; but the crown did not demur in this suit, 
is bad. and may but replied. To the replication a demurrer was 
vanugtof' put in, and the replication was admitted to^be 
kfatetment^ ^^d* "^^^ qucstiou arose on the validity of the 
^e?b^ti-d P^ea* and of the declaration. 

inf«?ar. 
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^arryatt, for the defendant, admitted that after 
deL-ision in the King v. Marsh, the plea must 
I been held bad if demurred to specially; but 
1 that the defect was matter of form only, and 
by pleading over, by the 4 ^n. c. W. the 
Jth section of which extends the relief to suits of 
pe crown concerning its revenue. It has been said 
indeed, in the case of the Altorneif General v. Laufi' 
eelol, Parker 1. that that clause was meant to ex- 
tend oaly in behalf of the cron^n, but not against 
its interests: but that is only as to pleading dou- 
ble ; whereas the present question is exactiv 
witbin the scope of that clause, in which the act 
ia classed amons the statutes of Jeofails. But 
without the aid of that statute it would be cured 
by pleading over, or on general demurrer. I^utw. 
1355, Salk. 497. Hob. 233. 

But the declaration is bad; it states that four 
persons became jointly bound by recognizance to 
the king, and without averring the others to be 
dead or outlawed, two only of the' four are joined 
in this Set. fa. As it was a joint and several re- 
cognizance, the crown might proceed against all 
j6ilitly,oragainsteach separately; but not against 
two«ut of four. This, where it does not appear 
OB the declaration, must be pleaded. Saund. Sifl. 
and the cases cited in 3 Bac. Abr. Qi)S. But in the 
eaai o( BiackweUv,As/iion, Allen 31. where the de- 
ellntiOD was, aa here, upon a recognizance to the 
CfOWD, entered-into by four persons, and only three 
<if them were sued^ withoutshewing-the fodrth to 
bede^d^.tbe Court held the declaration b^d, 

TOL. IJ« a G 
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A bond may purport to have been made by four 
persons, though executed only by three of tlteai;; 
and therefore a plea in abatement is necesury^ in 
drder to put upon the record the fact of its hartng 
Iseen executed by all the four: but a reco^niisance is 
itself conclusive evidence of having been acknovr<« 
ledged by all those whom it mentions as parties 
thereto, and being introduced in the declaration^ 
without accounting for the other cogniisors not he^ 
iDg jointly sued, a plea averring that fact, which is 
already on the record, would be superfluous or bad. 

In the case where Allan and others, aasigaees of 
fAarlor^ with Down were plaintiffs, and Uartlof 
was defendant, it was ruled that where there wcaw 
three partners and a joint comnusskm was taken 
out against two of them, (the other being abroad,} 
it was bad ; for though the commission might be 
several against each, or joint against all, yet it 
could not be against two upon a debt of tbree^ 
Cooke's Banl^rupt Laws, 6, (3d Edit.) 

Lowndes, tos the crown ^ insisted that the plea 
was bad in substance, and therefore the defect 
might be taken advantage of on general, demurrer^ 
or after pleading over. Ellis v. Bucks, AIL 73, 
As lo the declaration being bad — It is true, that 
if a deed is executed by four, and only three are 
sued, it is bad ; but that can be taken advantage 
of only in one way, by plea in abatement. AhboU 
V. Smith, 9 Blackst, R, 9^, Rke v. SkuU, 
5 Burr. 2614,* 

* But see the caie of Homer y* Xhoty there cited. 



Inria^pieana^abftteixtsiU, it isBnecessaryi ta^ allege 
not only that it wa9 eJiecutad by/ another parsoit. 
jointly with the defendant, but that that other is 
aiiivie. Stiffen yk €ht^iovj Lul?w; 6961 Oisibme v* 
GrosberTM, 1 Sid. ^dSL CabMv^. Vaug^n^ h Saund. 
3^il. Then* the fMt oit the other cognissor beings 
stills ah VB, must^a^pear upeiv the tbcotAj im order 
U> repel the^ clajm of the^ plaintiff; and' asi ife 
d^efitnot appear in the'dtelaratioii itiitfaisfoatt, m 
plea in abatemen&wiastneeeisarys to introdiMe'it'i 
on the record. 

jBoimcAht alk) stated ttloutiifbrm pMctioc^oRtfae- 
offifner^ of' the >€(mpt' to bei tbat^ w4fere' th^re^i^^ sh 
joim^ recognizance of^ several to tbe^ orovnn; ovm^ 
jbint Scire fikciae iseues^against all thotio^ tbe eog^ 
nJEors^w-ho live iiv the' sdffife county^ in^ ord^r tb^ 
save expence, and argued that this wae^a'beiiefiPciaV 
piiactice for the cognizors; as, if they are severally 
sired^ eaeh is liable to the amounttof'thew-HoIe pe- 
nal^ ; but^ w4i€»re tvM) are joiotty' foe^ otA^ OM 
pewaRy cep be-reoov^ed; 

• 

l!he«ase in Allto> SK s^]pam>to11ave beeiMrpoti^ 
eofHio otiler record^ produced td'tfte" @o«i7t, ftbin^ 
wHiehf the writ v*aried^a<nd^R* that vari^n^e it waa^ 
determined. 

Macdonald^ Chief Baron,— The ground of the 
demurrer in this case is a very clear and material 
variance in the replication, from the dates n^en- 
tioned in the declaration, and would certainly en- 
title the defendant to judgment. But it appears 

G 6 3 
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that the plea itself is also bad, on grounds similar 
to those in the case of the Kings. Marsh. 

.'The defendant, however, rests on an objection toi 
the declaration, that two of those jointly bound in 
the recognizance, are sued without the rest, and 
without averring that the othera are dead; audit 
is clear that this is a valid objection to it; but it 
has been contended that the objection should 

hjBLve been taken by a plea in abaten)^nt. ' 

... -I 

That rule holds where the fact does not appear 
upon the declaration; but where it already ap- 
pears on the declaration that others ought to have 
been joined and are not, no plea is necessary. 
This is clear from the cases cited in 5 Burr. an4 
that in AUeyn, which corresponds very accurately 
with the present* 

. A distinction ha9 been attempted to be taken 
between the case of the king aqd that of a sub- 
ject in theit- pleading, and the practice of the offi- 
cers here has been relied on. If such a practice 
has obtained, it seeqis to be iiqfpunded in prin- 
<;iple; for no solid distinction pan be shewn be- 
tween the crown and a subjcpt in ^ case like the 
jiresent. The writ must be quashed, 
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Anonymous* 



Sami day. 



ir|BViSE of land to A. in tail, and of money to 
'^ trustees, to be laid out in land in the same 
manned A. sutfered a recovery of the land, and 
how prayed that the money might be paid over to 
him. 

The Court refiised to make this order; it must, 
be Md out, and then you may suffer a recovery of 
the land ; till then, those in remainder are entitled 
to the chance of your neglecting to do so. 



■•■^ 



Oliver v. Hamilton. 



I^OTioN to appoint a receiver of partnership 
stock and debts, in a suit by one against 
the other partners for embezzling. 

The Court thought that a receiver of the stock of 
a subsisting partnership, while the trade is going 
on, could not be appointed; unless upon the very 
grossest abuse; for it must destroy the trade. 

Plumer and Cooke for the plaintiff; Anstruther 
and Alexander for the defendant. 



■ ■*■ 
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S(MjMBUiim French and Others v. Connelly and Another. 

Hftii* 
5tb Ja(ji#« 

3iii ibr diioo- #liHis WW B, bill bfougbt by the underwriters of 
•^h^^oni!" ^ foJicy x>f insurance* on which the defendants 
ranince, to de. had Commenced actions at lawas^ainst them as fior 

•wKl as action . ® 

at law, and a total loss, charging: fraud in the pohcy as to the 

thattbepoHcT , . /. i i i r«. , .i\ ■ ^ 

siigfatbedo. value* and a fraudulent loss. The bill therefore 
be deiivared'u"^ prayed a discoiFer/t ^^^ that the policy might be 
^u^rroT"^' declared fraudulent and void, and that the same 
totMtoover- might be cancelled* or the names of the plaintiflls 
struck out. It also prayed a commission to exa- 
mine witnesses in Ireland^ and that the plaintifls 
might have the benefit of the same testimony on 
tbetml of the action, in ^ase itieikfettdanfs^^HHsM 
be permitted to proceed therein; and also on the 
hearing of the present suit, if necessary; and 

prayed an injunction in the mean time. 

« 

The defendants demurred generally, both as to 
the discovery and relief. 

Plumer and Ptmherton^ in support oF the ile- 
murrer, insisted that relief being nought upon a 
matter only proper to be tried at lawi and tht tiis«. 
covery as incidental to that relief, the wholi^ biW 
was bad* although the plaintiff might have be^ 
entitled to the discovery. Price v. James, » Bro. 
R. 319* 

Abbott^ contra, contended that on the subject of 
policies of insurance, Courts of Equity have con- 



current jurisdiction with Conrteof Law; Mdfbr^ 
merly bad the principal cognizance of such matters* 
in the case of Goddard v. Oatreili, 1 Eq. Ca. Abr* 
371. the CoUrt decreed the policy to be delivered 
up, although, on the <;ase appearing by the disco* 
Very, the plaintiff at law could not have recovered* 
So Whiitingham v. Thomboraugh^ Prec. in Ch. 20» 
Da Cojrto V. Scandrel, 9 P. Wms. 170. On these 
authorities it is impossible to say that the Couft. 
^ill now deny relief, and even discovery where re- 
lief is piay*ed, on a subject where they hate before 
granted botb. The remedy being now more efficai 
ek>us 6t law than heretofore, does not eust tti^ 
Jurisdiction ef the Courts of Equity; ^'dtid it H 
^vety day's practice to order inttrumevits to tie ^^ 
liveved tip, of whidh a bad use might be attempted 
to be made at law^ although they could not 'e^tfA 
there entitle the holders to recover. 

Bat M ail events, vre are entitled to the diseo^ 
very, for it is put in the disjuncture, either tt> 
waist us in this suit, 4)r isit lilw» if not entitled t# 
Iriie miKet; and fbir discovery. The cases where it 
has been ruled otherwise^ HM, where t^e^^ov^f 
has been merely incidental to the relief. Then 
llie idemUiTMr covers tco inncli. 

Pfmmftf in reply.^f 4he plaratifib ttre AM e^ 
«itied t^ reli<€li«re, like whole M\ Is bad. Thel^ 
is a marked distinction between bifls for r^ef, aiii€ 
for discovery ; in the latter, the plaintiff is entitled 
«o <tb^ 4fsc«it;iery m df ^^^iMe, on ^ewltlg an in- 
4wett, and «Mrdt al^i^ys pay cMls; w^e^e he w^ka 
relief, and discovery as incid#a«al tdit, iMIf -olMaitlfe 
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his discovery without paying costs, and nvay after* 
wards use it as he pleases. If this were allowed, 
no bill t*ould be dismissed; forby praying the dis- 
co very vcith a double aspect, as applicable to other 
matters, as well as to the relief sought by the bill, 
he would of course be entitled to it; and the dis- 
tinction established between a bill of discovery, 
and discovery incidental to relief^ would be ren- 
dered nugatory. 

The relief here canaot be granted; for sup- 
posing the jurisdiction of the two Courts concur- 
rent, the Court of Law has priority of suit, and 
is therefore entitled to retain it. This does not 
appear to have been the case in the authorities 
cited, and establishes a clear distinction from 
them. 

Hollist, amicus CuritB^ mentioned the case of 
Sowerby v. Warder^ in this Court 26th of January 
1791) where, on a bill similar to the present^ 
after action brought on the policy, the Court 
over-rnled the demurrer, and afterwards decreed 
the policy to be delivered up. 

Plumer observed, that in that case thesoleground 
of argument of the counsel for the defendant was, 
the want of equity ; and that the priority of the 
suit at law was not at all taken notice of as a cir- 
cumstance in the case. 

Mr. Plumer this day mentioned this case to the 
Court, and the earnest wish of his client for a de- 
cision uj)on the plea. 



\ 



y 
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The Lord Chief Baron said, that the case of 

Sower by v. Warder appeared to him to be decisive, 

» and he believed the other judges inclined to the 

same opinion ; but in their absence he could not 

positively deliver any judgment. 
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The defendant withdrew his demurrer. 
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Rutherford v. Miller. 



If • defendant 
in equity be« 
oomesbank- 
mpt, the plain- 
tiff cannot 
therefore dii- 
mita hia own 
billwithont 
pajring coata ; 
It ia no abete- 
vent. 



nARTRIDGE moved, that the plaintiff might 
be at liberty to dismiss his own bill without 
costs, the defendant having become bankrupt, 
and all hopes of obtaining the end of the bill being 
thereby defeated; and argued, that the bill 
abated by the bankruptcy. Sellas v. Dawson, in 
Chancery, 8th December 1790** 

* Sellas V. Dawson^ in Chancery, 8th December 1790. The 
bill was filed in ITSS, the answer in February 1789. The plain-' 
tiff became abankrupt in March 178Q,«nd in December following 
the defendant obtained an order, as of course, to dismiss the bill 
with costs, for want of prosecution. ' The plaintiff now moved 
to discharge that order for irregularity, considering it to be sucb 
a bar at present as prevented the assignees from filing a sapple- 



iSMABS nr the ekohbodeil 4M 

CMfa^^€0Qtfa, cited the ease of ^ramAai/ v. CnM^ 
1769^ and DamidMn ^. Butler^ 99x\i April 1793, ki 



JM^fclMMiMfci^Mi*— — — 1^— <MfcJ^— l*i*i ^ni 1^ 1^, 



mental bill. Lord Thurlow doubted whether he should discharge 
an order which seemed to be origioally a mere nullity^ because 
the plaiotiffy being a bankrupt, could not continue the suit^ aud 
tht i ^few oiMiid W^ be made to ptay costs for not doing it. 

At the tkird seal thili tras mcentioiied again, and the t»9e of 
Brtm hM ▼• Oo Jt "vtm cited, and FTaugk v. Amten, 3 Term Rep* 
437. in which it was held, that a ftuit does not abate by the 
baukraptcy of the plainti£f, and he was suffered to proceed to 
Mt<^ owt iezecHtl^ii. 

Lord Thurlow was of opinion that it would abate in any stage 
jMriM t6 th« judgment, and that the ba^nipt<cy of a«ol« ^ain- 
%lff «# far put an^d to ihe suit, ^icit the assignees could m^ add 
ta the sttit hy tmrere rapplementid bill, fe«t must file taaftsHAitf 
original bill, in the nature of a supplemental bill. Hnrriivn V. 
Ridley^ Com. R. 580, Mitf. 62. His Lordship admitted,how« 
t!¥«r, that tn the case of an itijtinction, the defendant may ttove 
that the assignees of a bankrupt-plaintiff may file theit bill 
within a limited time, or else the injunction to be dissolved. 

•I4th JofitMiry iTdl^ Abb^i renewed his applioation t» baft 
the order of dismissal discharged^ 

tiOrd Thurlow aaid, be couM n«t make an order tocliaeharge 
the former order, because that would acknowledge tint th«'e 
could be any order made after a bankruptcy, and when the suit, 
wm he <x>nceived, ,wa6 abated. He thought it was abated by 
jnakfgy to abiilcment at law, which always takes plaoe on a 
hwilciiiy^y before judgment either final or interlocutory ; Menhe 
•Vk MarriH 1 Mod. OS. Hie adaed, that notwithstanding the 
[«tr precedents^ thia was an improper order to hare beea 
originally, and 'improper to be noticed now, and that it 
mere nullity* Hit Lordship stated it us a general rule, that 
bankruptcy before judg^itieBt ot decree, was equally aa abate«> 
Aia^tni eci«ity aidfttlaw ; andobserved that the case in 1 Adc 
4HBLnrbei«li0id4iard49tcA#ism8Kk to say, tfaAtit was no abate- 
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which this Court decided^ that proceedings did 
not abate by banktuptcy of the plamtiffj and thfe 
bills were dismissed with costs for want of prose* 
cution.* 



meat, is ill reported, and that the order, which had been exa^ 
mined, did not warrant the report. He added, that the as- 
wgnees should now file their supplemental bill, which would 
take up the proceedings from the very date of the bankruptcy^ 
and so totally oust this intermediate order. ... 

The motion, to discharge the order for dismissing the original 
bill for want of prosecution, was accordingly refused. 

Bankraptey of * This case of Davidson v. Butler was by someaccident omitted 
the plaintiff jp its proper place. It wm a bill for an injunction against 
atuitineqniiy, proceeding at law, on a promissory note; and to have it deli- 

•Dd t|ic bil) may yered up. 
therefore he 
disiuitsed V ith 

costs for want Ahhot moved to dismiss the bill with costs, for want of proser 
of prosecution. ^. '^ 

cution. 

Cooke shewed for cause, against this motion, that the plain-* 
tiff was become bankrupt since the 'filing of the bill, lind relied 
on the case of Sellas v. Dawson^ 

Abbot cited the case of Bramhall v. Ctoss^ and another late 
case in the Exchequer, where similar orders Were made. - 

Macdonald, Chief Baron. — I should have no doubt upon 
the subject, but for the opinion of Lord Thurhw in Sellas v. 
Dawson ; that case is founded on an idea that bankruptcy of the 
plaintiff abates a suit ; but in this Court the rule is clearly estati- 
blished the other way ; and that accounts for the differenciKf 
pmctice herein dismissiil^ bills in this situation. . It is clear that 
at law there is no abatement ; and the same rule ought tobefol«- ^ 
lowed rn Courts of Equity ; for the right to have a bill dismissed 
with costs, for want of prosecution, is the only protection to a 
defendant from being harrassed by suits that are afterwards abatis 
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Mac DONALD, Chief Baron.— *IrenieinbeF those 
Gases very well. It was formerly held otherwise} 
but the point has been fully gone into. Indeed, 
it seems to me impossible^ that where a plaintiff 
files a groundless bill, he should be at liberty to. 
escape without paying costs. 



Barlow v. Hall. 

JfOff^SON moved to discharge the defendant if tdefcndank 
out of custody^ on affidavit that he was taken gai[y%ad serr-* 
and confined withoyt any writ; and that the writ;**j;'J;,^~^^ 
oiquo minus was sued out and served upon him ®^a'?.*P"'^ 
while SO detained. him uncondi- 

tionalljr. 

/ 

dlonedf and the practice of this Court has always been accordi!> 
ingly. 

■ 

Thomson, Baron. — I take the constant practice to be, that 
the assignees of a bankrupt, in order to take advantage of a suit 
commenced ^y him, file a supplemental bill, and not a bill of 
revivor; but if the suit was. abated^ it would be necessary to 
revive. If the assignees think the suit beneficial, they may take 
ijt out of his hands ; if they decline doing so, there is no reasoi| 
why the defendant should not have his costs. In this case the 
assignees have nothing to do with the suit. It will be time 
•DOOgh for them to litigate the claim of the defendant when he . 
offers to prove it under thi^ commission* 

< . ■ " 

Cooke then offered to undertake to speed the cause^ to pre- 
veiit its being dismissed. This the Court' refused; and the bill 
ipr^diami^fidl^ithjcoitsu . 
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Bk$iky abfiw^cE for caxiBa ItbaA the actioii via for a 
timtactioii approacbing taswrndling'. ItUriiktiM 
^j^setelion of the Coiurt to grant this motion boccmiw 
^IfetiiQflftatiy, OP to irapose^ tevBss €0 tiMt partion. M 
tlie defendant getSiEidr eE the arre^ undtr tlii^ wrill 
of ^tio minted, on accoont of the tprtioua oon^new 
ment, he ought not to have a recompence in 
damages also for that injury. He therefore desir- 
ed the Court to put the defendant on terms of not 
' bnnging an action. 

Per Cur. — AH that we have to look to is, to 
prevent our process^ being abused*. The defendant 
has been seized illegally ; that illegal confinement 
i9 continued under the sanction of our proeest;^ 
He mu^t be discharged. This i& not.Iike the case 
ef a mistake-; there we might impose stieh terms' 
as should appear equitable. 



;?:5?2 



Daubigjk.y and Others «. I>ji¥ij:.t,9(^ aad 

CHheiv. 



lien of alien ^T^His was a biTlfop discovery of goods, received 
iTa'wiMf, ^y^^ defend^ats^aa agents fijr the plaintiflB^ 
cofeiT^ Staling suek diacovesy tso be neceastryt for supipof t« 
sochapiea ing ^ctious at law intended by the plaintiflb' to* be 
tiootobeat orought for recovering the value of the goods. 
$ove'!umentot The defeudaqta severally pleaded^ ^* that'at acMl 
i^T^kinu^*^^ ^fore the time of exhibiting^ the satdibijl «f 
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^c^ Gonpiajiit, tbera was end slUI is m iipiit wat ^Jf^i^^^Q^* 
^ betireeD ouot lofd the now kina. a» kimr di tiin """"of the 

1 j^ - • .w king, iiiuffi- 

^* lealnft, anditbef>crsoosiiafrtx'erem«9 the powers cient. 
^ of govetmineBt id Ftofme ; and tha^l fbe^ pluuililb 
^ are Fremhme», alien enemies of ouv k)rd the kittg 
*^ and bist erown> of Greai Btkaimj smd n4>w an^ 
*^ or lately were^ resident at Ly^ng^ or some athet 
*^ part of the dominions of Fram^ ondcF tbeobt<» 
^ dienceof the persons so ex:epei8iing' the powers of 
«^ gaverameqt there; arndtbatthoeoperscmssarweH 
'^ as the plaintiffs, are alien enemies of our lord the 
*' king,, and his crown of GrMi BtnlamJ'* 



defendants, argved in suppoct of these pfeaa. 

By the oorigiaal com^mon^law of this couattiiyy no 
alien had ai cigbi: to sue in the King's Courta. Tbis 
disahiltty ia now con&ned to alien enemiesv S Str; 
1068. ; brut as. Ho them, holds a& strongly as ever« 
JVelU V. Willmnm^ 1 Ld» Raym. 9&S. Anihtm r. 
WUheVy Doiig. 6d0. (n*) He canoot even sue fiot 
adiscoveiy ; for discovery iaonlygranted wtusre the 
plaintiff shews an interest; bntherev not withstands* 
ing the discovery, he cannot recover; and the dis« 
coTery would therefore be useless^ By the staUite 
94 Gto. IIL €. 9. 8. 7-it i& ev^n penak to pay Iubr 
aay demand^ as residing in Franee;. 

Pigott and Steele^ for the plain tiffs. — The case in 
Oouf^aa, determined by the Judgeain ibe Court 
of fisehequer Chamber, relatea* merely taauitsfoa 
Tcfief, and is confined tO'tbe^caseof a ligbt claimed 
to he aowHoed by waJ&eik enemy m aetmai war> m 
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a ransom-bond ; and does not apply to the case of 
discovery, or of rights acquired in commercial 
transactions before the war. The right of alien 
enemies to sue can, at most^ only be suspended 
during the war: when the war ends, they wiH be 
entitled ta relief; and, with licence from the king, 
they may sue now ; the discovery sought is not 
therefore immaterial. In 3 Burr. 174 !» Mr. Dun- 
ning cited a case where Lord Hardw'icke over- ruled 
a plea of alien enemy to abill for an account. 

In point of form the plea is defective. Pleas in 
equity are to be taken as strictly as at law ;• espe- 
cially, in this case; for here the plea can only be 
valid as shewing matter that would be a bar to the 
relief at law, and if it would not be a bar at law, 
it: is bad. The forms of pleas in bar, of this kiAd, 
universally contain an averment that the plaintiff 
was born at some place in the territories of another 
state, and out of the allegiance of the king. Cal- 
mV* case, 7 Co. Str. 10S2. The term alien is an in- 
ference of law from certain facts, and it is necessary 
to plead the facts «ind not the inference. Thebirth, 
as being the most material fact to prove alienage; 
is averred in all the precedents. The plaintiffs 
maybe Frenchmen^ as stated in the plea, and yet 
not aliens; as, if born in France oi English parents.' 
The fact of being an alien enemy is an inference of' 
law of many facts which are not here stated. 

It is not averred that they owe allegiance to any ' 
prince or state at war with this country, nor that - 
they*adhere to the king's enemies: it is only said; 
that they now- do or lately did reside at sqme place ' 
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in j^«M(re Udder the obedience of the French go* 
t^^nmieot. Perhaps they are therfe by force, or 
JH prjson ; it is no averment of adhering to that 
power ; then the whole rests upon the general aver- 
m^nt of their being alien enemies, on which, as 
being an inference of law, no issue can be taken. 

On the act of this session nothing can turn ; 
that act points out a particular mode of stopping 
suits of men residing in France^ namely, by appli* 
cation to a Judge^ who is enabled to stop the pro-^ 
ceeding^ on such terms as he shall think fit; sec. 7« 
That was attenipted here, and refused; if granted, 
it probably would be on the terms of giving a full 
discovery end security. 

Macoonald, Chief Baron.<— I refused to stop 
the proceedings in this suit, because I wasnotsa* 
tisfied of the question, whether a bill -of disco very 
is within the -meaning of the provisions of the le- 
gislature, or of the general disability of alien ene- 
ipies. There appeared to me to be a great diffef'^ 
ence between suits for relief, ^nd thosew^ich only 
Aim at obtaining evidence^ and are preparatory to 
tbereai^uit^ 

' .J ■ 

a. 

PJumer and Jaknaan^ in repUy. — The disability 
to sue is general, — that «o alien enemy shall have 
tkehtne&i of the King's 'Courts ; and the distinc* 
tion was never taken between these suits for obtain* 
ing evidence and any other. If a discovery might 
be obtlkined, the rule would be nugatory; for the 
QneOQies might obtain ^a discovery here, and after* 
wards, by means of that discovery, sue for relief in 

VOL, !!• H K 
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foreign courts where the king's subject has pro- 
perty, and so make this Court subservient to their 
remedy. It is admitted^ that the right to sue is 
suspended during war; but a bill of discovery is 
the commencement of a suit, and therefore will not 
lie. The case cited by Dunning is certainly wrong: 
if a suit for an account lies, the general order for 
paymerit of the balance must be made upon it, and 
the distinction of an alien enemy is at an end. 

As to the point of form, it is not true that a plea 
in equity must observe the same strictness as at law. 
At law, many of the facts, as the place of birth, 
may be under ^ videlicet, and therefore need not be 
proved. In equity, the plea is sworn to be true, 
and is therefore only to contain the essential parts 
which are to be proved. 

The word Frenchman implies that the plaintiff 
is by birth one of that nation, and the additional 
averment of alienage negatives the possibility of 
his being born of English parents. It is not 
averred that the plaintiff adheres to the king's 
enemies; but it is said that he lives under the 
obedience of the king's enemies, and is himself an 
enemy of our lord the king, which is tantamount 
to such aq averment. The substance therefore is 
the same as in the precedents at law, and the same 
technical expressions have never been expected in 
equity. 



Sth July, 



Tue$day, Macdonald, Chief Barou, this day delivered 
the opinion of the Court. — Objections have been 
taken to this plea in point of substan^e^ as well aa 
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to the form in which it is pleaded. It has been 
insisted that the plea of alien enemy Applies only 
to those suits in which relief is sought, and not to 
mere bills for discovery, 

However the law may originalfy have stood^ i-t 
is now settled that alien friends have a right to in- 
stitutesuitsin the King's Courtsforrecovery of their 
rights; they come into this country either, as was 
formerly the case, with a letter of safe^conduct, or 
under a tacit permission which presumes that au^ 
thority. So, if they continue to reside here after a 
war breaks out between the two countries, they re- 
main under the benefit of that protection, and are 
impliedly temporary subj,ects of this kingdom. But 
if the right of suing for redress of the injuries they 
receive were not allowed them, the protectioi> af- 
forded would be incomplete, and merely nominal. 

This claim to the protection of our Courts does^ 
not apply to those aliens who adhere to the king's 
enemies. They seem upon every principle to be in- 
capacitated from suing either at law or inequity. 

A doubt had at first arisen, wiiether suits for dis- 
covery were not in their nature an exception to thi# 
rule; but we are now satisfied that no real, dis- 
. tinction exists. The disability to sue is personal : 
it takes away from the king's enemies the benefit 
of his Courts, whether for the purpose of imme* 
diate relief, or to give assistance in obtaining that 
relief elsewhere. Perhaps the discovery obtained 
here may be made available by a suit abroad;, the 

H H 9 
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sami reason therefore lippUes Against the auxiliary 
as against the principal suit« 

In Stamford Prerog. 39. Dyer 2. b. the rule is 
laid down in general terms as to all suits. The 
l:!ase cited by Mr. Dutming, as decided by Lord 
ffurdt>icke, is too loose a note to deserve much 
attention ; itmight be decided tipon other grounds, 
or upon restrictions which do not appear. We 
do not know enough of that case to rest any thing 
upon.it. 

The objection in form is, that the plea does not 
^llite the plaintiff to have been borti out of the 
liegeance of the king, and within the liegeance of 
a stite at war with us. The precedents cer- 
tainly are in that form ; Rast. 405. a. S52. iShow. 
^4^. and it seems of the essence of the plea, that 
these facts should appear. But the question is, 
whether thes^ facts are notSn substance suffici- 
ently aveired in this plea. They are stated to 
be Fretiehmen, aliens, and enemies to the king; now 
the word alien is a legill term, and amounts to 
as much as many wordM^ an alien must be alien ne. 
Litt. 8. 198. It implies being born out of fhe Mege- 
%nce of the king, and within the liegeance of sdj&e 
otherstate. The word jFVeTun^me/ishewsthat they are 
the subjects of a nation stated to be at war with our 
king; and the averment, that they are enemies of 
our lord the king, is the same thing as if the plea 
had said that they adhere to his enemies. These 
three words, therefore. Frenchmen, alien^ enemies^ 
seem to contain every material alteration necessary 



\ 
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in such plea, although perhaps it would hav^ 
been better not to depart fran^ the precedents in 
the books. The Court being of opinion that the 
plea is sufficient upon this ground, it becomes 
immaterial to consider the effect of the late statute 
upon the present case. 



m 



\ if '■; 



Ward and Anothetr v. The Duke of North- 9tbJii/y. 
VMBERLAND and the Earl of Betkrley. 



riiHE bill stated, that the late Duke of iVbrMwm* The plaintiff 

herland, being seized in fee of a colliery called ^l^uthe^lr^^e 
Flatworth in the county of Northumberland, en- ^*J*.°^*"^^^^^ 
tered into an agreement with the plaintiffs, thata^^as^ao***"^ 
they should work the colliery for 21 years, andmenu; onihe 
should sell the coals worked from it^ for the use he continaed to 
of the Duke, and that the Duke should allow S^^n"^^^^^^^^ 
the plaintiffs the sum of 6/. \5s.pisr ton for every J^JJj^^l^^^® 
ton of coals which they ishould get from the col- Hefiiedthig 

1 I .1 I f rx 1 ^'" against the 

liery and vend at the colliery; and the Duke ac- two defendants 
cordingly demised to the plaintiffs the use of theen- their father, 
gines, &;c. for working the coats, and the liberty ^"e^?bS for 
of gettirtg coals for 21 years, at the yearly rent ofjcr't^e^a^re""" 
a pepper-corn; and the plaintiffs covenanted that ment» both in 

^ ^^ , J ***^ lifetinje of 

thev would at their own e^jpence every year du-thefather and 
ring the said term, get and deliver from thecollieries ThrdeLdams 
at least 800 tons of coals, and that they should not ^.^Ti^lf J^^ 
in any one year exceed the quantity of 1000 tons; J^^Pf'*^^^' 
^nd the Duke covenanted to pay them the sum of8uit.^ Thepe 

^ tji« J rwst murreriwere 

6/. 15^. for every ton of coals so delivered. 1 lie allowed. 
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bill then went on to state that the plaintiffs began 
to work the colliery under this lease, but that the 
Duke of Northumberland having entered into an 
tigreement with the owners of collieries neariVew- 
castle^ not to sell more than a certain quantity of 
coals in each year, directed the plaintiffs not to get 
from the colliery more coals than they should from 
time to time be restrained to by a conimittee ap- 
pointed by the different owners of collieries; that 
in order to induce the plaintiffs to observe such di- 
rections, he assured them he would make them an 
allowance for suchquantitiesofcoalsas they should 
be restrained from working below the stipulated 
quantity of 1(X)() tons; and that some time after- 
wards, an express agreement was entered into be«- 
tween the Duke and the plaintiff, as to the amount 
of the allowance to be made to them. That the 
plaintiffs went on under this agreement, working 
the colliery, and were every year restrained from 
working the full stipulated quantity of 1000 tons, 
and in some years they were restrained from get- 
ting even the 800 tons, which according to the 
terms of the lease they were bound to get ; that 
on the 6th Jmie 1768, the said Hugh Duke of 
Northumberland died, leaving his two sons, the de- 
fendants his executors, aud the defendant the 
Duke his heiratatlaw: that thedefendantthe Duke 
,the eupon became seized of the colliery in fee sub- 
ject to the lease; that soon after the death of the 
said late Duke, the plaintiffs settled their accounts 
with the defendants, as executors of the late Duke, 
of s^ll the coals got during his life-time, and which 
they had sold for the Duke, deducting the 6/. \58. 
per ton, whjcb they were entitled to, but no al- 
lowance was made to them in respectof the restric- 
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tioD which had been imposed on them in working 
the colliery ; that the plaintiffs went on working 
the colliery under all the old agreements subsisting 
in the time of the late Duke, and they were from 
time to time restrained by the present Duke from 
working so much as 1000^ and in some years so 
much as 800 tons a year; that the account in the 
time of the present Duke had never been settled, 
but the plaintiffs were willing to account for and 
pay to him the money which they had re^ 
ceived, by vending the coals they had wrought, 
after deducting the 6/* \ds. per ton; and likewise 
such allowance a*s they were entitled to, in respect 
of the said restriction: the bill therefore pray edy 
that an account might betaken of all the sums of 
money that became due to the plaintiffs in the life- 
time of thelateDuke, in respectoTthe said restric- 
tion, and that both the defendants might be de«- 
cr^ed to pay the said plaintiffs what was due on 
that account, and for that purpose should admit 
assets, orthatan account mightbe taken of the late 
Duke's personal estate ; and that an account might 
be taken of the coals wrought and vended from 
the colliery since the death of the late Duke, and 
of the sum of money which had become due to 
the present Duke for and in respect thereof; and 
in making that account all just allowances for and 
in respect of the said restriction should be made, 
plaintiffs offering to pay what should be found 
due, &c. 

To this bill two separate demurrers were put in. 

The Duke oi Northumherland's demurrer was in 



cc 
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these words: " For that the complainants, in and 
" by the said bill of complaint, have made a de- 
" mand against both the defendants jointly, as ex- 
" ^cutors of the late most noble Hugh Duke of 
*' Northumberland, and have also thereby sought 
relief against this defendant £/ie^A Duke oiNor* 
thttmherland personally upon a separate anddis- 
** tinct claim, to which as executor of the late 
" Duke of Northumberland^ if at all, he is not 
" liable; wherefore and for divers other errors/' 
&c. 

Lord Beverletf^s demurrer was as follows: " For 
'* that the said bill contains in itself parties whicli 
** have no relation to, or dependance upon each 
" other, whereby the said bill is drawn to unneces- 
>' sary length, and this defendant, if he should be 
** compelled to make answer thereto, will be put 
•• to unnecessary expences, contrary to. the con- 
>* stant practice of this honourable court; where'- 
" fore,'' &c. 

These two demurrers were set down, and stood 
next to each other in the paper ; the demurrer of 
jthe Puke was argued first, and supported by the 
Attorjiey General and Simeon; that of Lord jB«- 

jberley by Burton and Campbell. 

* 

They contended that in this bill the different 
parts were wholly distinct, and the circumstance 
of the presei^t Duke being in different characters 
interested in both, the only point of connexion be- 
tween them. With the account subsequent to the 
late Duke's deaths with the suit at law, and the 
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injunction prayed, his representatives can have no 
concern. Tbe estate of the late Duke is not to be 
burthened with the expence of a bill, the greater 
part of which relates to wholly different transac- 
tions. Then if Lord Beverley c^m demur, of course 
the Duke can also. The want of connexion must 
be mutual. At law you cannot join two causes of 
action against the same person, if the one be in 
propria jure^ the other against him as executor^for 
the judgment is different. Suppose the assets of 
the late Duke in Lord Beverley*^ hands : the in- 
junction would stop the suit of the present Duke 
until Lord Beverley should pay the debt of their 
father. The joining different parties in the one 
bill is only to be allowed where they have a joint - 
interest, or where completejustice cannot beother- 
wise attained. 

Plumer and Jtomilly for the plaintiffs. 

The circumstances of this case are sp united^ 
that it is hardly possible to separate them. It is 
one agreement continued, though between differ- 
ent parties, and in a court of equity the connexion . 
of the subject matter is sufficient to join parties 
who are not joint in interest. Thus if a bill is 
brought to redeem against a first and second mort- • 
gagee; there is no unity of interest, yet they may 
be joined in the suit, and are only severed in 
taking the accounts. Purefoy v. Purefoy^ 1 Vern, 
S9» One kept out of possession of an equitable 
estate which he is entitled to^may sue by one bill 
to have an account against the different tenant^ 
who have successively possessed his estate. A rec- 
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tor sues for account of tithes against several te- 
nants who make similar objections to his claim^ 
although no one is interested in the demand upon 
the other. In partnerships an account may be 
prayed by one bill against the surviving partner, 
for transactions since the death of the other, and 
also against him and the representatives of the 
other partner for the transactions before his death ; 
tliey are separated in taking the account. Drapery. 
Jason^ R. T. Finch ^40. . Newland v. Champion^ 
1 Vez. 105. Mayor of York v. Pilktngtim^ 1 Atk« 
289. 1 Vern. 416. 463. Watts v. Durante in this 
Court, 8th of February 1 

Where the same transactions are to be inquired 
into in both subjects of dispute, there is the danger 
of perjury in the second suit, as the testimony may 
be taken after publication in the first; the rule is 
therefore founded in policy to unite causes of suit 
arising from the same transactions. 

At all events the demurrer of the Duke cannot 
be allowed. Suppose he had been sole executor, 
there can be no doubt this bill would have lain 
against him in both capacities; but as we have 
charged him with having assets, and his demurrer 
admits that fact, he is answerable de bonis propriis^ 
and this becomes his own debt. In arguing the 
demurrer of the Duke, the fact of Lord Beverley 
having any assets cannot be attended to; we have 
a right to consider the Duke alone as having the 
assets, and Lord Beverley as merely a formal party. 
Then this brings it to the same situation as if the 
Duke were sole executor. 



^ 
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Besides, in order to state the case against the 
Duke, and the transactions subsequent to thedeath 
of his father, every word of this bill is necessary. 
No new agreement was ^ver entered into, we must 
therefore state the old. The adding the prayer of 
an account against the estate of the late Duke, 
makes an addition to the bill too inconsiderable to 
be mentioned, and it does not belong to the Duke 
to object that another is joined with himself in 
bearing the expences of the suit. 

If Lord Beverley had not chosen to demur, the 
Duke could have had no pretence so todo, and the 
Court cannot, in ai^uing the demurrer of the one 
defendant, take notice of the existence of the other 
demurrer. The demurrer of Lord Beverley may be 
over-ruled on matter of form, or may be aban- 
doned; and then the Duke has no grounds to 
demur. If it is allowed, that may be introduced 
into the record by the Duke in the form of a plea ; 
at present it cannot be taken notice of. 

Mr. Attorney General \n reply. — If Lord Beverley 
has a right to demur, so must we. If we were 
turned round to take advantage of the demurrer 
of Lord Beverley by way of plea, it would then 
appear to the Court, that one of the executors was 
not a party in the cause which sought an account 
against the estate of the testator, and of course it 
could not proceed against the other alone. But, 
if there is such a want of connexion as gives the 
representatives of the late Duke a right to object 
to being joined in it, there must exist the same rea- 
son for not proceeding against the present Duke 
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io his own character, on a bill which joined other ^ 
parties and interests improperly. 

The case of a sole executor does not apply. If 
one man carries on three branches of business^ you 
may sue him for an account in every one oftheoa 
jointly ; but if he is a sole trader in one business, 
has one partner in a second, and two partners in 
the third, you cannot join your demands against 
the three houses in one bilK So where two plain- 
tiffs were jointly concerned in two transactions in 
the bill, but quite unconnected in two others, on 
a demurrer the Court were of opinion against the 
bill. Harrison V. Home^ this Term, by the Master 
of the Rolls sitting for the Chancellor. 

JRomi//y.<^That case is not yet decided* 

Mr. Attorney GeneraL^-^The plaintiffs do not 
now hold under the contract with the said Duke* 
there is therefore no entirety of contract to con- 
nect the two subjects of dispute ; they have con- 
tinued to hold under the present Duke on the 
same or similar terms. But if two strangers choose 
to take my contract as a pattern of theirsj I am 
not therefor^ to be implicated in any litigation that 
may arise upon it. 

mdnesda^. The CouTt took time till this day, when their 
"^* opinion was delivered upon both demurrers jointly, 
by 

Macdonald^ Chief BaroOt-r^To this bill the 
two defendmiits have demurred sepairately . . / Lord 
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Beverley very justly objects tobeing joined in a suit, 
a considerable part of >¥hich relates merely to the 
private concerns of the present Duke^ and has no 
connexion with the estate of their testator. As to 
the demurrer of the Duke, be is indeed interes);ed 
in every part of the bill, but in different characters; 
in the one, he can only be sued jointly with his 
co-executor, in the other, he is perfectly distinct 
from him. The two demands against the Duke are 
indeed of a similar nature^ but perfectly distinct 
and u Ac6nnected. As one of the executors a# his 
father, he has a righjt to object to that estate being > 
implicated in litigation concerning his own affairs. 
The account and the injunction prayed against 
him, have no relation to his character of executpr 
in which he is sued in the other part of the bill. 
The ciases cited of unconnected parties being 
joined in a suit^ are where there is one <;Qmmon 
interest among them all, centering in the point in 
issue in the cause. The present bill blends mat- 
ters which have not any other connexion than that 
of the Duke being a party in them alL 

The demurrer oxust be allowed. 
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Wt^iniiday, Griffin v. Archer, Moore, and Others. 

Sd July, ' . 



A J?C/rE/2andtheotber defendants, tbeassignees 
"^ of MoorCy having commenced an action at law 
against the plaintiff for money due from him to 
Moore before the bankruptcy, this biU was filed 
against the assignees and the bankrupt jointly, to 
obtain a discovery of the transactions, for defence 
in the action at law, and to have an injunction in 
the mean time. 

The defendant Moore demurred, as having no 
interest, and as being capable of being examined 
as a witness^ 

Cooke for the demurrer. 

Gfimwood, in support of the bill, relied on Mit- 
ford's statement of the practice, page liiti. 

The Court thought it very clear that the bank- 
rupt might be examined as a witness to diminish 
the fund; and therefore thought it improper that 
he should be harassed bya suit in which he could 
have no interest. 

Demurrer allowed. * 
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Marsh v. Robinson. 

rpHE defendant put in his answer on affirmation 
without oath, as being a Quaker. 

* * 

* 

Hollisty for the plaintiff, obtained a rule to shew 
cause why it should not be taken off the file^ on 
the ground of his not being a Quaker. 

Piggott shewed cause against this rule, and was 
proceeding to prove the fact of his client being a 
Quaker 

Per Cur. — It is unnecessary; by filing his^an- 
swer as a Quaker without oath, he undertakes that 
he is a Quaker; if he were indicted for perjury 
upon it, he would not be permitted to contradict 
this assertioa. 



Saxton v. West. 

FpHE sheriff being ruled to return the writ in this 
cause, and not being in time, an attachment 
went against hitn. 

Baldwin moved to set it aside, on affidavits of the 
defendant not having been seen in the county, and 
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that the return of non est inventus was only one day 
too late^ through a mistake in the clerk of the un- 
der-sheriff, who supposed it in time. The attach- 
ment was taken out by the plaintiff, who knew 
the return was then made. 

Lawsj contra, contended that the attachment 
should stafid as a security for the debt. 

The attachment was discharged witboat costs 
on either side. 



tlumi iay. 
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W 'f^'^iT" 



Someday. PaRRY V. GRIFFITH. 

Jf^LEY moved, on the 95 Oeo. IH. c. 68. tft 
remove this cause from the Great Sessions in 
Wales to this Court. A doubt arose by what pro^ 
cess thestatute intended that itshouMbe removed; 
The Court issued a certiorari directed to the Jus- 
tices. 



'■' 'V! ■> 



* V, ■ " ■■ '■'■■' 



^^INGE junior moved for aii issue in this ctiiseki 
The other party consented. The Court thought 
it irregular to daorect an ;i86U0 on.a.motiMi^ ^aa^re- 
jested tbeappKcation^ 
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SITTINGS AFTER TRINITY TERM. 



COLLYER Clk. V. HaWSE and Read. SeijeantoloB 

Hall. 
26th July 1794. 

THIS was a bill for tithe of clover-hay, to deter- where, by the 
•^ usual mode of 

mine the mode of setting out that species of hus^^ndT.. 

clov6r>-bav is 

tithe; the vicar insisting that it ought to beset out notmadeinto 
in cocks or heaps, as common hay; the defend- fo^mer^may IS 
ants, that it ought to be set out, as they had done, l*ntbe*sw^b^. 
in the swathe. No custom was proved to exist in ^ , 

^ * Grass cut and 

the parish for setting out the tithe of clover in g»vengre*'n to 
cocks ; and it appeared by the testimony of farmers piou.h shaU 
that clover-hay is not in that neighbourhood made '^^ ^*^ **^^^* 
into cocks at all, in the ordinary course of hus- 
bandry, unless in wet or uncertain seasons. The 
plaintiff also claimed tithe of grass cut and given 
green to the cattle employed in husbandry upon 
the farm, insisting that the exemption in favour 
of such cattle extended only to agistment. 

Partridge and Richards, for the plaintiff, argued 
that clover-hay was to be considered in exactly the 
same light as common hay. The general rule of 
law is^ that tithes shall be set out at that period 
when they can first be severed from the nine parts, 
and the farmer is in no case, unless by special cus- 
tom, bound to labour the commodity any further. 

VOL. II, I I 
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As to hay it is settled, that in general it shall not be 
set out in the swathes, but in cocks, which is an 
ulterior process. 'Wats. Cler. L. 554. 1 Roll's 
Abr. 644. pi. 1, 9. This then amounts to a de- 
termination, that in the former stage, while in the 
swathe, it is not in a fit situation to be severed; 
that rule must equally apply to clover. 

As to the other point, they argued that the grass, 
when cut down, was immediately titheable, ag hay 
is, without adverting to the future use to which 
it is to be applied; thecasesCro. Car. 393. and Cro. 
JEliz. 139. are authority for this rule, as a special 
custom was in both cases thought necessary to sup- 
port the contrary. So, turnips eaten oflFthe groupd 
by cattle of the plough, pay no agistment-tithe; 
but if pulled, tithe is immediately due, although 
they may be intended for the same cattle. 

« 
Burton^ Hollist^zxiA Plumptre^ for the defendant. 

—The reason why common hay is set out in 
cocks is, because that is the best and established 
mode of cultivating the commodity, and the most 
proper period in that process for accurately divid- 
ing the ten parts; but as there is no such process 
in clover, without loss to the fartrifer, the rule can- 
not extend to it. As to the grass cut and given to 
the cattle of the plough, they relied on the cases of 
Hayes v. Dowse^ Bunb. 279. 1 Roll's Abr. 645, 
646,647. 

Mac DON Ai:D,Chief Baron. — The principal point 
in this case is, in what manner the tithe of clover 
ought to be set out. It can nev^r be supposed that 
for any purpose of tithing the farmer shall be com- 



TRINITY TERM, 34 GEORGE III. 483 

pelled to introduce any uncommon or disadvan- 
tageous mode of agriculture; but here it is proved 
that clover is not customarily put into any shape 
analogous to grass-cocks, and that in most seasons 
such a process would be hurtful to the commodity. 
We cannot therefore make any decree which would 
compel the farmer to adopt this inconvenient mode 
of making his clover-hay. The only other waybf 
tithing clover-hay, seems tobein theswathe, which 
must therefore be taken as the proper method. But 
as the point is new, let the bill as to this be dis- 
missed without costs. 

As to the point of grass newly cut and eaten by 
agricultural cattle, the law is so clearly against its 
being titheable, that as to this, the bill must be 
dismissed with costs. ^ 

iV, 5. This case now stands for re-heariug. Vide 
pasij Baker v. Athill^ p. 491. 



as 



^ 



% 

.£4r/>aWe Deverell, 

f>ICHARDS moved on behalf of Mr. Deverell^ TheTreasurer'a 

JL%J ^1 . r> I 1 1 • 'I Remembrikn<'er 

filazer, and one ot the clerks in court, m the i„ appointing 
Treasurer's Remembrancer'sofficein thisCourt,for office^^s limn-' 
a rule on the other clerks to shew cause, why he^**'^^^®'V^** 

/ ^ naTe served a 

should not be confirmed in those offices, they hav- clerkship in th« 

office* 

ing obstructed him in the enjoyment of the profits. 

I I 2 
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JBurianzud Plumer shewed forcause, on behalf of 
the other cterks, that Mr. Deverell never bad 
served a clerkship in the office to any of the sworn 
clerks ; thev admitted that the Treasurer's Remera- 
brancer Sir R. Heron, who appointed Mr. Deverell 
to these offices, had a right of appointment thereto ; 
but produced several affidavits of the other officers 
of the court, to shew, that his right of appoint- 
ment was usually confined to such persons as had 
served a clerkship to some of the sworn clerks. 

TKey relied also on an old writ, a copy of which 
was produced from the office, Rot. 96 H.Yl. which 
recites, that certain sad men, by the good old 
usages, were brought up to the business of the 
Court of Exchequer, and directs the Barons to 
continue them in their offices. 

The 2 Geo. II. c. 23. and 99 Geo. II. c. 46., 
which make a clerkship necessary before being ad- 
mitted an attorney, in other cases expressly excepts 
this, and only requires, that the clerks in these 
officesintheCourt of Exchequer, shallbeappointed 
at they have usually beqBi^retofore. The legisla- 
ture could not mean, that'those attornies who are 
employed in the public business for the revenue, 
should be less regularly educated in the knowledge 
of their business, than those who are employed in 
private disputes; besides, an attorney in one court 
may practise in the name ofan attorney of any other. 
The legislature could not intend that Sir R. Heron 
should alone have the power of admitting as attor- 
nies whomsoever he may think proper. The clause 
in these statutes therefore must refer to the custom 
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proved by the officers of the Court to exist; and the 
legislature must be considered as there establishing 
a clerkship among other attornies, similar to that 
which custom had before rendered necessary in this 
department. In the Office of Pleas, the Pipe Office, 
andtheKing'sRemembrancer'sOffice in this Court, 
the clerks of which are also excepted in these sta- 
tutes, a custom prevails similar to that now con- 
tended for by the clerks of this office; a clerkship 
has always been necessary there. The strong affi- 
nity between thediflFerentdepartmentsof the Court 
gives^reat light as to the validity of the customs in 
each. If Mr. Deverell has any claim, he ought to 
try it at law ; he states himself to be in possession, 
— then if he has a good title, an action for money 
had and received to his use, will lie to recover the 
profits* An office in which the public has an 
interest, by the recovery of the public revenue 
being entrusted to these clerks, ought to be de- 
cided in the most solemn way by action, and not 
by a summary application. 

Richardsxn support of therule. — Thefirststatute 
which regulates tlie appointmentof attornies, is the 
Af H. IV. which requires an examination to prove 
them fit persons for that situation. The 3 Geo. II. 
makes the having served a clerkship necessary, but 
expresslyexcepts this, and some other offices, where 
the officers act as attornies. Then if there is any 
affinity between these and other attornies, the only 
qualification for these still continues, as formerly it 
was for all attornies, that of being fit persons. Ac- 
cordingly the writ of privy seal, which requires the 
Treasurer's Remembrancer to appoint c;krk:s in 
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court, mentions this as the only restriction on his 
choice, that they shall be fit persons. - To the ac- 
tual fitness of Mr. Deverell to fill this situation, 
no exception has been taken. 

Among the officers excepted in these statutes, 
that of solicitor to the excise is also contained; 
any argument to shew that the legislature consi- 
dered the having served a clerkship'in the office 
now in question, will apply equally to that office; 
yet it is at present filled by a barrister who never 
served any clerkship. 

It is true that these clerks in court have usually 
been appointed from among those who have before 
served a clerkship to some sworn clerk in theoffice. 
So it is usual to appoint the head clerks in the trea- 
sury, from among those who have gained experience 
in the subordinate situations; but that custom is 
not a necessary nor an universal rule. But if by 
swearing to its being the usual practice,- they mean 
to establish a prescriptive rule to guide the choice 
of Sir R. Heron; there are sufficient instances of 
exceptions from this practice to defeat their design. 
On 12 December 1765, aquestion arose whether Mr. 
Mai/hew, who had been appointed by the Remem- 
brancer, or another, who had been articled in the 
office before him, was entitled to this appointment; 
it was determined in favour of Mr. Mayhew. No 
^ other objection was then taken to the validity of 

Mr. Mayhem's nomination, except the seniority of 
the other. But in fact he had only served a clerk- 
ship under a Mr. Barber^ who had never served a 
clerkship at all, and therefore, according to the pre- 
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sent argument, was not legally a clerk in court: 
yet Mr. Barber enjoyed unmolested that office dur- 
ing his life. If he was not legally a clerk, he could 
apt communicate that character, and the being 
articled to him, could not give Mr. Mai/hetc SLuy 
right as having served a clerkship under him; yet 
when his right was disputed, this'objection was not 
taken, .as it certainly would have been, if the other 
officers had then thought any such prescription 
existed. By that case of Mai/hew it also appears, 
that the Remembrancer has an election, and is not 
bound to choose the senior in the office; yet that 
also had usually been done, otherwise there could 
have been no pretence to dispute the appointment. 



487 



Before the abolition of feudal tenures, the quan- 
tity of business ojiade it necessary to have many 
clerks in court in this office; generally sixteen were 
named. Now the Remembrancer rarely appoints 
more than four. He is answerable for the fitness 
or the persons he appoints, and therefore ought not 
to be shackled in his choice. These circumstances 
seem to shew, that the appointment is wholly in his 
discretion, with no other restriction than that men- 
tioned in the writ — to choose fit persons to fill the 
office. The decision in Mayhew^s case also proves, 
that the present mode of application is proper. 
This Court is the proper tribunal to regulate 
every thing that relates to its officers. To send 
the matter to a trial at law, can answer no end but 
that of multiplying expences. 

Burton in reply. — The case of Mr. Barber passed 
sub sikntioy his appointment being of very incon- 
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siderable value, and nobody interested to contest it. 
Mr. Mayhew served his clerkship under him, who 
was then defatcto a clerk in court, and therefore no 
abjection could be taken to it. So, if one serves 
his clerkship to an attorney who has been actually, 
although irregularly admitted, the clerkship would 
be good. The fitness of Mr. Deverefl is not ad- 
mitted; it is the subject now in dispute. We con- 
tend thai those only are held in law to be fit, who 
have regularly been instructed in the business by 
serving a clerkship. « 

Macdon ALD, Chief Baron,deliveredtheopinion 
of the Court.— It appears that the practice in the 
Pipe Office, and in the Office of Pleas, which are 
offices analogous to this, is, that no one can be ad- 
mitted a clerk, unless he has been articled and has 
served his clerkship. This makes strongly against 
Mr. Deverell's claim. Then, with regard to the 
acts of parliament, that of ^Geo. II. says, that alt 
clerks shall be articled, without any exception ; the 
^9' Geo. II. dthough it excepts the clerks in this, 
and in the Pipe and Plea Offices, yet says that they 
shall be appointed as they were used to be before 
the passing that act ; and we find that so far from 
sanctioning irregular admissions^ the immemorial 
practice in those offices has been, that the clerks 
have been admitted as their articles successively 
expired, with thesingle exception 6fBarber*$ case, 
in this court. A solitary case will have no weight 
where the general practice and the reason of the 
thing are so strongly against it; more especially 
when it is recollected, that that case was uncon- 
tested and passed sub siientio. 
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The expediency of suffering the Remembrancer 
to exercise art arbitrary discretion in the appoint- 
ment of the sworn clerks, is very questionable. It 
is within possibility that he might delegate this 
trust to very unfit persons, and thereby occasion 
essential injury to the suitors of this court ; and it 
is nothing to say that the injured parties might have 
redress against him for such abuse of his discretion ; 
he has a freehold for three lives in his office, and it 
. wouldbedifficultto point out the redress which can 
be had agaimt him: it is better therefore that this 
Court should interpose in the first instance, and 
restrain the Remembrancer in the indiscriminate 
exercise of his power of appointment. The rule 
must be discharged, but without prejudice to any 
other mode of application that may hereafter be 
adopted by Mr. DeverelL . 

N. B. This question was heard again in Trinity 
Term 1795. Vide post. 



Ex parte W i n D us. 5th juiy, 

T^ R. Windm, one of the side clerks in the King's 
Remembrancer's office, applied to the Court 
to have the name of Mr. Donne, now standing on 
the roll prior to Mr. Windus's name, struck out. 

• 

It appeared that Mr. Donne had been articled to 
Mr. Fowler^ one of the sworn clerks, while very 
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young, and had not actually served a clerkship in 
the office; at the.expiration of five years from the 
time of his being articled, his name was placed 
upon the roll. 

The Court were clearly of opinion that there 
should be a hondjide service of five years clerk- 
ship, and ordered Mr. Donne's name to be struck 
out. 



Richards for the motion ; Ahhot contra, 



CASES 



ARGUED AND DETERMINED 



IN THB 



COURT OF EXCHEQUER; 



IN 



MICHAELMAS TERM, 



36 GEORGE III. 



Mr. Baron Thomson was unable to attend the 

Court during this Term. 



Baker Clk. v. Athill. »,u^^^\ 

7th Nooember. 

THIS was a bill for tithes; the principal point in ciovcr-hay is 
, /. . r • i_ titheablemthe 

dispute was, the mode of setting out the tithe swathe. 

of clover-hay, whether in cocks, or in the swathe, 

the plaintiflFinsisting on the former as the custom of 

the place. Some of the witnesses swore, that it was 

the practice to set it out in cocks; others, that it 

was more usual^ in fine weather, to set it out in the 

swathe; and that to avoid the injustice of taking 

every tenth swathe, where the field was irregular in 

shape, the practice was to set out the tithe by 

pacing. 
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Parlndge and Grimwood, fortlie plaintiff, stated, 
that the case of Colfyer v. House was to be reheard, 
and was therefore not a decided authority: and 
they insisted that the custom set up in the p)re- 
sent case, distinguished it from that, even if it 
were considered as establishing the general rule. 

Burton and Richards, on the other side, rested 
on the case of Collyer v. House, as determining the 
question : to the custom set up they answered, 
first, that it was not established in fact by the evi- 
dence; secondly, that clover, being of modern in- 
troduction into the kingdom, could not be the 
subject of a custom. 

wherca tithe- Macdonald, Chief Barou. — If wesawthatfrom 
beeni^tr^ucU the time whcn this commodity was first cultivated 
5Ji*thin thM of 10 this neighbourhood, ooe uniform mode of tith- 
"*S^of ffin*** ^^^ ^^^ prevailed, I think it would be reasonable to 
it his always derive a sanction from such practice, analogous to 

been amform, i . t . . i i . • . i 

the Court will that whicb a customgives, lu those thiugs wbicharc 
^a?iifhea properly capable of prescription; but here no such 
practice, fiirm*. unifoma practicc has been proved. The case falls 
therefore within therule adopted in the case of Col^ 
Iyer y. House, last term. It has been auggestedthac 
a rehearing is inteaded to be applied for in that 
case; and ceitaiuly, from the novelty and general 
importance of the qu^estion, no case can be more 
proper for the most solemn consideration ; tiU the 
fi«al determination of CoUyer r. House, we^should 
not urish finally to decide the present case ; but 
while it stands unreversed, we must adhere to it« 
We bave therefore thought it expedient to pro- 
nounce a decree at present to dismiss thebiiiasto 
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this point, without costs; but the decree not to be 
made out till the final determination, or abandon-* 
ment of the rehearing of Collyer v. House^ with 
liberty to the plaintiff to apply to the Court, in case 
of a reversal of that judgment. 

In this causeobjectionswere taken to theanswer, it is sufficient in 

, , , . *° answer if it 

as being too loose ; it insisted on a modus, without gives the plain- 

. , 1 1 • . 1^1 1 tiflf noticeof the 

averring it immemorial, and admitting that the de- general nature 
fendant did not know how long it had subsisted, made against**' 
It was not stated at what time the modus was pay- ^'™" 
able. The modus was stated to be for cows, milk, 
and calves; agistment-tithewasadmittedin another 
part of the answer to be due, which Avas therefore 
insisted on as contradictory to the modus set up. 

Macdonald, Chief Baron.— If this were abill 
by the landholder to establish the modus, we should 
tie him down to an accurate statement of bis claim; 
for he is bound to know it before he brings it into 
Court: but in an answer, the tenant is brought 
within a limited time to answer whether he has 
any defence to make, and if he gives such a state- 
ment as will inform the plaintiff of the general 
nature of the case to be made against him, it is 
sufficient. The objections were over-ruled. 

Some trifling impropriety had taken place in set- Atririai incor- 
ting out the tithe of wool, for which the defendant [fn^°of,J {JJ®^" 
had offered to make amends ; the plaintiff claimed tithe of wool, 
to retain his bill for that, and for Easter offerings, amemishad 
which had never been demanded nor paid, ^ttrf on and the norll ' 
cited the case oi Lawrence v. Yates^ in this Court, B^st^rduw, 
7th May 1797, where the bill being dismissed as to ne^^^^ d^^^^^- 
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ed, are not suf- ^]\ other matters, the claim of Easter ofFerings was 

ncient to pre- ' , , " 

vent a bill from held too trivial to be the subject of a suit in equity, 

being dbmissed. , , , .1, ' ,. . 1 

and the bill was dismissed. 

; Macdonald, Chief Baron. — And besides, I 
apprehend it is always expected that a detnand 
should be made for such articles. 



r«efrfay, Yea v. Yea. 

nth Novenwer. 

1 

On taxation of T ADY Yea obtained an order to tax the bill of 
ll^otmavr her solicitor, Mr. Chater; on the taxation less 

iheattorncypay ^j^an onc sixth Avas taken off; a rule had been 

the costs of the 

taxation, unless granted a^ainst the solicitor for the costs of the 

for improper ^ *-' 

items in the bill reference ou the ground of delays, and other im- 
amoumiDg ° * p,,Qpgp couduct in him. The present motion was 

to set aside that rule. 

Per Cur. — On a reference to the Master to tax 
costs, the statute gives a discretion to the Court to 
give costs, where more than a sixth is taken off, but 
in no other case. The order must be set aside* 

Where anal- j^ ^gg g]gQ ^ pg^j ^f ^j^g motiou to refer back to 

torney has been ' 

seven years the Master somc of the bills of costs for taxation ; 

trithout getting , 

- hisbiii taxed itappeared thatten billsof costs were delivered into 
•otodo, and the Mastcr's office for taxation, about seven years 
thrm*e?n umi" bcforc. The solicitor neglected to get them taxed, 
iffiw^theCoort ^^ ^^ proceed upon the order till lately ; upon the 
will not allow taxation it appeared, that the Master had only taken 

it to go again to . . 

iheMaster. Dotice of four of the bills ; five were missing, and 
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another had been unobserved in the Master's office. 
Thismotion wasfor the purposeof having these bills 
taxed. The Court thought the motion reasonable 
as to the bill which was in the office. As to the 
others, the delay was objected; it was answered 
that to refer the motion, would only drive this 
party to his action, which would probably bring it i 

at last to be ascertained by the same person, as no 
jury is competent to decide upon the iteitis. 

Per Curiam. — In the particular case a hardship 
may ari«e in sending the parties to an action; but 
we must consider the general utility; this statute 
is meant to give the suitors an easy and expeditious 
remedy; if delays such as the present are permit- 
ted, the end of the statute will be completely 
evaded. These parties who have been so far from 
complying with thespirit of the statute, ought nx)t 
to be permitted to takethe benefit of it; it is hoped 
that the inconvenience they are put to may deter 
others from similar delays. Motion refused. 



Caliot v. Walker. 



lltfa Novembtr, 



JpLUM ER -and Simeonshewed C2iUseou the merits a custom in u- 

against dissolving the injunction in this case. Hn'k^^^^olulkc 

The defendants had sued at law for a balance, ***»**"^*^^^«"^y 

quarter, and 

which appeared by their answer to be made up in send the ac- 
this way; they. acted as bankers, and at the end ofin«rchaDt,aDd 
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then to make everv quarter struck a balance, in which was in- 

that balance , , , . . t j ji ■ it 

carry interest as cluded the principal money advanced Dv them, an 
SST^arterl is interest then due upon it, and a commission of five 
notiisury. ghJUings for cvcry 100/. advanced ; this balance 
was at the end of every quarter converted into prin- 
cipal, and carried interest; this the plaintiff con- 
tended to be. usury. 

Burton and HolRst contra, shewed that the com- 
mission of five shillings percent, was according to 
the custom of the place (Liverpool). The striking 
the balance every quarter is also customary there, 
and confirmed by the mode of dealing between the 
parties. As the balance when struck was always 
sent to theplaintiffs, and they neverobjectedtosuch 
dealing, but continued to do business with the de- 
fendants for several years; they therefore con- 
tended that this was not a case of usury. 

The Court declared themselves strongly of opi- 
nion that this case was not usurious. The statute 
allows interest, not merely of 5/. percent, for a year, 
but after the rate of 6l. per cent. Half-yearly pay- 
ments of interest, or the discounting bills at the 
beginning of the time they have to run, have both 
been arguedto be usurious, as being a greater profit 
than 6\. per cent, for a year; but both these cases 
have been held to be legal, because they are after 
the rate of 51. per cent. So here, the payment of 
interest quarterly is not illegal, and the custom of 
the place, and practice of the parties being to strike 
a balance at those periods, brings it to the case of a 
fresh agreement,at the beginning of each quarter, to 
lend the sum then due. So the commission claimed 
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may be a fair value for the trouble of tbe defend- 
ants, and unless it appeared to be a mere colour for 
usury, we should be very unwillingtodecide^gainst 
the general custom of the place. But we are not at 
present called upon to give any determination of 
the principal question ; you come here for disco- 
very; you have had it: if you have any merits, 
they will be a defence at law, which is the proper 
tribunal for questions of this sort. 

The injunction was dissolved. 




R££S V. Parkinson. 

TOHNSON moved to restrain the plaintiff from 
proceeding at law. The plaintiff, a mortgagee, 
had got possession by an ejectment, had brought an 
action at law on the covenant to repay, and was 
proceedingin this suit to foreclose ; he argued that 
the proceeding of the plaintiflP in three suits for 
the same money, was highly vexatious ; that the 
Court might, by 7 Geo. II. c. 20. s. 2. exercise their 
discretion, as if the cause were come to the hear- 
ing; and that the present was a case proper for 
the exercise of their discretion. 



S*me day. 

The plaintiff, 
as mortgage, 
got possession 
of the estate, 
8u6d at law on 
the covenant 
for non-pay- 
ment, and 
brought this bill 
to foreclose ; 
this is regular, 
and the Conit 
«ill not stop 
the proceedings 
at law, unless 
the defendant 
brings in the 
money. 



Per Cur. — The plaintiff is regular in his pro- 
ceedings; we cannot deprive him of the benefit 
of his action, unless the defendant will bring in 
the money. 

VOL. II. . K K 
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w J'!^''^' L File WOOD v. Button. 

Horses kept on nHHis was a bill for tithes. The only point made 

one farm for if s I n i • • i !• i 

cuitivatfoB, and ** was tor the agistment-tithe of horses ; it ap- 

ixsed o€casional' j .i^ . ^i i_ • 'a.' i ^ i^ 

/j^ on another peared that the horses in question were kept by 

fer^t pa^risbt ^^^ defendant within the parish for the cultivation 

?!ltmeni-*^ ^^ ^^^ ^^^^ there, but were occasionally also sent 

tithe; other- to work at auothcr farm of the defendant's in an 

wise, if AaA//u- ,. . . . , 

ally so used, adjoiniug parish. 

The Court said, they would have found some 
difficulty in deciding the case if the horses had 
been habitually so used ; but as their being sent to 
the other parish was only occasional^ they clearly 
were within the general exemption in favour of 
cattle used in husbandry. 



TufsdMy, Clarke v. Jennings. 

S5th Nov$mber, 



TiiLL for tithes. The answer set up a modus, 
"^ for a place described not by metes and bounds, 
but by a map annexed to the answer, in lieu of all 
tithes, or at least of tithe-hay. 

Burton objected that the answer' was too un- 
certain. 
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The Cowr/ over-ruled the objection, and directed 
two issues, the one as to a modus for all tithes, 
the other as to a modus for tithe- hay. 



Thellusson v. Baillie. ^K'^J!i^'^"K' 

rpHE defendant having demurred merely for de- books must be 
-*• lay, in order to get over the term ; Giles now ^f^^^telT 
moved for a cofisilium on Friday the last day of ^consilium c^n 

"^ •^ be moved for* 

Term. 

The Court said, that they could not dispense 
with the practice which required a four-day-rule« 

He then moved for a consilium on the first day 
of next Term. 

HoTHAM, Baron, objected that paper-books 
were not delivered to the Judges. 

■ « 

Edmunds^ one of thcofficersof the Court, stated 
the practice to be, that the paper-books were not 
delivered till two days before the day appointed 
for the consilium. 

But the Co«r^ held the practice to be otherwise; 
for by seeing the paper-books before the day for 
the argument is named, the Court know what 
day will best suit the length and importance of 
the case. 

K K 2 
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r 
V 



Someday. GoODTITLE OD Deill. of CoOKE V. CuLLEN. 

onanifgueof A- RULE had been obtained for judgment as in 

last Term, al- J\ t • 

thtHigb no DO- case of a nonsuit for not proceeding to trial. 

ticeoftrial is _,, . • j a.i_ - i 

iciveD,thede. 1 he preseut motion was to set aside that rule, on 
e*nter°upTuV ^^e ground of irregularity ; the issue being only of 
^!-'^V««n last term, and no notice of trial given. 

case oi a non- ' o 

suit, for not 

procee mg to rpj^^ CouH^ on cousultatiou with the officers, held 

the practice regular, and therefore refused to set 
aside the rule, except on paying costs, and under- 
taking to try the cause at next assizes. 



Thursday, HoWES V. CaRTER. 

27th t^wember. 

sheepkept rilHis bill was principally for tithe of agistment 

princifxilly for ■ /• i mi i • .••it 

the sake of for shcep. 1 he sheep ,.m question had been 

outoahepa- less than a year in the paria||ihad been brought in 
Jlf^I^ng'time, bcforc shearing time in one year, and sold before 
ahaii pay agist- shearing time in the next. 



meutptithe. 



The demand was resisted by Newnham and Rich- 
ards for the defendant, on the ground, that the 
farmers in that neighbourhood find it necessary to 
keep a certain number of sheep, and to fold them 
on their grounds to manure it ; that they consider 
the increase in the crop, by this practice, as the 
principal gain from the sheep ; and as the rector 
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has his share of this profit, he is not entitled to any 
other tithe ; they are to be considered like beasts 
of the plough, which pay no other tithe except in 
the increase of the crop which is produced by their 
labour.* It was also insisted that the other profit 
arising from the sheep, the wool, had paid tithe; 
and thatas^they had not been in the parish a year, 
and had paid tithe of a year's wool, that was a 
discharge for the whole year. 

Plumer and contra, relied on the case 

of Bateman v. Aistmp^ as deciding the present 
question. 

Macdonald, ChiefEaron. — As far as I under- 
stand the rule adopted in the decision oi Bateman 
V, Aistrup^^ the present case seems to fall directly 
within it; and if so, it would border upon pre- 
sumption in this Court to listen to any arguments 
in opposition to the authority of that case. I con- 
fess, if it had not been so decided, the arguments 
for the defendant appear to me, upon the reason 
of the thing, to have great weight. 

HoTHAM^Baron. — Supposing theyear in tithing 
sheep to be a definite period, from shearing time 
to shearing time, as in grain or hay the year runs 
from harvest to harvest, the present question will be 
perfectly clear ; the defendant paid wool-tithe for 
last year ; he has kept the sheep for half of another 
year, and has paid no tithe ; then the tithe of agist- 
ment must be paid for that time. 

* See the case of 'Ellis v. SauU p. 337-8. owfe. 
t See this case in Rayner^ p. 658* 
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Perryn, Baron. — The case of Bateman v, 
AisUiip is directly in point, and we cannot go into 
that question again after the decision of the House 
of Lords upon it. 



t'JfJy^X^^c^ »* 




'riday, 
28th Nooember, 

On a bill for a 
discovery and 
iujunctioD, the 
defendant 
(plaintiff at 
law) admitted 
himself to be a 
mere agent fur 
the other de- 
fendants, and 
ignorant of the 
transaction ; 
the other de- 
fendants lived 
abroad : an in- 
junction was 
moved for as 
of course ; but 
there appearing 
a danger of 
losing other 
material evi- 
dence by the 
delay, it was 
refused. 



Vandami;. Munro and Others. 

rpHE plaintiffs were underwriters of a policy 
of insurance, on which the defendant Monro 
had brought an action as for a total loss. The 
plaintiffs filed this bill for discovery whether the 
ship, which was stated to have sprung a leak and 
foundered within a day after sailing from Jamaica^ 
was sea-worthy at the time of her departure. 
The defendant Monro, the plaintiff at law, dd- 
mitted, as the bill had charged, that he was 
wholly ignorant of the matter, being only an agent, 
and that the owners, the other defendants^ lived 
at Jamaica. 

The plaintiff now moved, on an affidavit sup- 
porting the charges of the bill, for an injunction 
till the answer of the other defendants should come 
in; and it was contended by Burton and Steele that 
as this injunction must have gone as of course, if 
the policy had been made, and the action brought 
in the names of the owners at Jamaica, so when it 
appears by the answer of the plaintiff at law, that 
he is only agent, and sues as trustee for them,, 
the same rule should prevail ; otherwise they gain 
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an ad van tageby suing inthe fictitious name of their 
agent. The only reason why, upon the coming in 
of the answer of the defendant who sues at law, 
and before the other defendants have answered, 
the Court refuse to grant an injunction, is, because 
of delaying the claim of him who has answered ; 
but here the defendant, who has answered, does 
not x^laim any interest. 

This application was opposed by Pigot and Si' 
meoHy on affidavits, that the master and mariners^ 
who could prove the state of the vessel at her de- 
parture, were now in England^ but that if the trial 
were delayed, the plaintiff at law probably might, 
from the nature of their employment^ be unable to 
produce them at a future time. 

The Court were of opinion that, from the cir- 
cumstances of the case, this was a sufficient objec* 
tion to granting the injunction, as the answer of 
the defendants probably could not be so decisive, 
nor had they equal access to know the situation of 
the vessel, as the master and mariners, who were -^ 
on board of her, both tt the titiie of her departure, 
and when the loss happened* 

The injunction was refused^. 



r 
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Serjeants Inn HuDSON V. DaVIS. 

Hall. 

16th jSrccmVr. TJii'i' ^F discovery and relief, on 9 Ann. for pe- 
•"^ nalties against the winner of more than lOl, 
at play. The plaintiff did not state himself to 
have been the loser, nor that three months had 
elapsed, before the bill filed, which is required by 
the statute before a suit can be instituted by a 
common informer. 

^ A demurrer was allowed. 



Sameday Selby V. Crew and Others, Assignees of 

a Bankrupt. 

^^*^jj*'^°^» riiHE assignees having brought an action against 
atiawbyth<^as- the plaintiff on account of some transactions 
bill for disco. ^ with the bankrupt; this bUl wa& filed for a dis- 
rh^hrdno^t*"^ covery, whether the creditors had not signed the 
tificatlSh<^n." bankrupt's certificate, upon his agreeing to give 
sidcrationofbis evideucc foF them upon the action. * 

givin^^ evidence ■ 

in the action : 

aifoTed!'" "" The defendants demurred. 

Hollist insisted that this was an unfair mode of 
obtaining testimony. 

The CoMi7 allowed the demurrer; for if you mean 
to impute subornation of perjury, you cannot ex- 
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pect an answer ; if, on the other hand, what is 
charged was merely a mode of getting over a^ 
technical objection to evidence, by removing the 
interest of the bankrupt, the signing his certificate 
and getting a release from him is a common, and 
by no means an improper transaction; in which, 
case the discovery is immaterial. 



Owen v. Jones. i9ih D^cemier. 

JfflCHARDS offered to read from the bill a 
will, under which the defendant claimed ; the 
will was admitted in the answer, and nothing 
turned upon it. 

Hollist objected that the defendant had, in his 
answer, referred to the will for certainty, and was 
therefore entitled to have it read, and stated the 
practice to be accordingly. 

The Court thought it sufficient to read it frodi 
the bill, where nothing turned upon the construc- 
tion of the will. 
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I 

BETWEEN 



James Mathews A. M. Plaintiff, 

AVD 

20ihD<fcem^<fr. John Jones, Alice M. Jones Widow, and 

Jane Howell, Administratrix of David 
Howell, Defendants. 

The devisee FIlHis was a bill of revivoF and supplement. It 
iVnot subfeltto Stated that the plaintiff, as pcrsonal represent- 
"■^^^^XZ ativeof ThomoB Pardoe deceased, in 1775 filed 
devisor. jjjg original bill against David Jones and Mary 

Estates are set- Jones, to rccovcr the amount of a bond for 400/. 
JB.on their glvcn to his tcstator by Owen Jones. He charged 
ltr*ic"fltue^ Mary Jones as widow and executrix of the obligor, 
^?thatTthf • ^^^ David Jones as heir or devisee of his real 
wifen re"^^e' ed ^statcs. OwenJones devised the estates in question 
by her husband, to his brothcr aud heiv Rees Jones ^ for life, re- 
ber estates in a maindcr to his brothcr Evan Jones in fee; after the 
ner, thl*al^uic" death of Owen Jones^ Rees Jones also died, by which 
Sthw estate ^^c cstatc camc to the possession of Evat^ Jones^ 
shoQid be void. ^hQ ^as then also heir at law oWusen Jones. The 

Tbe husband 

V^ *!Je join defendant thereto, David Jones, was heir at law of 
settlement of Evon JoneSy and also of Owen Jones. 

her estate, pro- 
ceeding how- 

of thcforme?^' lu the Original suit, a decree was obtained in 
covenant as if 1775 fof satisfaction of the bond, first out of the 

It had been per- 

formed; this is persoual cstatc, and on failure of assets, by sale of 

no avoidance of , , 

4lie settlement, the real. 

In 1785, David Jones died, leaving the defend- 
ant John Jones his soil and heir at law, and the 
defendant Alice M. Jones his widow, and David 
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Hawelly his personal representatives. The present 
bill also stated that the personal estates of Owen 
Jonesy of Rees Jones^ and oi Evan Jones had all 
failed ; that the personal property of David Jones 
was possessed by the defendants Alice Jones and 
Howell; and th^t Alice Jones and t/oAn Jones were 
also in possession of his real estate which had 
come to him from Owen Jones. 



5(y7 



It appeared by the answers, thsit the personal 
estate would be very insufficient. 

~ The defendants t/oA» and Alice Jones claimed to 
hold the real estate discharged from this claim, by 
reason of the marriage settlement of Alice Jones. 
By that settlement, made in the year 1766, Evan 
Jones covenanted to convey the estates in question 
to trustees, in trust for David Jones and Alice his 
then intended wife, for their lives and the life of 
the survivor, and after their decease to the use of 
the hefirs of the body of Alice by the said David 
Jones to be begotten, and in default of such issue, 
to the heirs of David Jones in fee. In the said ar- 
ticles was contained a proviso that the limitation of 
the said estate should be void, in case Alice (then a 
minorj after she attained the age of twenty-one 
years, on proper request made to her, should for 
nine months refuse to do any reasonable act, re- 
quired of her by the said David Jones^ or the issue 
of the marriage, or -other person Interested in the 
settlement, for the settling and securing certain 
other estates therein mentioned, for the purposes in 
the said articles after-mentioned, to wit. To the 
said trustees, in trust for RachaelPhiUpstliemothtr 
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of Alice for life, remainderjo the said David Jones 
and Alice, for their lives and the lifq of the sur- 
vivor, remainder to the heirs of their bodies law- 
fully begotten^ and in default of such issue, re- 
mainder to ^/tcr^ i n fee ; and the mother of Alice 
covenanted that she would when of age, or within 
nine months after request made to her, convey and 
secure the said premises accordingly. 

To do away the effect of this settlenxent, the 
plaintiff charged, that in 1778 David Jones ?Lnd 
Alice levied a fine of a// the premises contained in 
the settlement. The declaration of uses was, to 
such person as the husband David Jones should by 
deed or will appoint, and for want of such ap- 
pointment, to Alice for life, remainder to the heirs 
of the body of Alice by David Jones to be be* 
gotten, with remainder to the right heirs of David 
Jones in fee. 

The defendant Jane Howell claimed the benefit 
of a mortgage, secured to her late husband by 
David Jones by virtue of the power of appoint- 
ment given him in the deed of uses, and also of a 
bond due from him to her husband. 

' This case was argued by Plumer and Owen for 

ihe plaintiffs, and by Richards and J. Williams for 
the defendants. 

It was contended for the plaintiff, that his bond 
-was to be paid out of the estate of the obligor. 
It is clear that in the hands of Rees Jones and Evan 
Jones the devisee;^, the possession of the estate made 
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them liable to pay this demand, by 3 W. and M. 
c. 14. s. 2, 3. and that statute also extends the re- 
medy against all purchasers under them. For it is 
there provided, that all devises of land shall, as 
against specialty creditors, be clearly^ absolutely^ 
and utterly void, frustrate^ and of none effect. But 
it is evident that if the devisee Evan Jones had, 
as against us, nothing by the devise, neither could 
he convey any thing. 

•■ 
■•» 

The case of a devisee is put, by this statute, in ' 
a very different situation from that of an heir. 
The heir was, by common law, bound,to pay spe- 
cialty debts, but such claims had no operation to 
make null the descent to him; he inherited, subject 
personally to the debts ; the consequence of his 
having this legal right to the inheritance^ was that 
be might, and still may^ alien the estste; and by 
such alienation, not only the alienee took dis- 
charged from all claims against the ancestor, but 
the heir also, having no longer any assets in his 
hands, was discharged. To remedy the latter in- 
convenience,section 5. enacts, thatafteralienation, 
the heir shall continue personally liable, but still 
the land shall be discharged. 

The situation of the devisee before this statute, 
was better than that of the heir ; for neither he 
nor the estate were liable to any demands against 
the devisor. The statute has made him also sub- 
ject to specialty debts; but by different means; 
it avoids his title^ as against the creditor: ac- 
cordingly, the distinction is kept up throughout 
the statute. In section 5, where the heir is ren-^ ^ 
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dered personally liable after alienation, the legisla- 
ture thought it necessary to add a saving of the 
right of the honajfide alienee ; in section 7^ the same 
personal responsibility is annexed to the devisee 
after alienation ; and his title had, by section 3, 
been also declared null and void. If therefore the 
legislature had intended to protect the estate in 
the bands of his alienee, it became much more 
necessary to introduce an express saving of his 
right, than of that of the alienee of the heir: as no 
»uch saving is made, the inference is very strong, 
that the two cases werie considered as perfectly 
different ; that the avoidance of the title of the de« 
visee against creditors^ is transferred to his alienee. 

The cases therefore, which apply only to (he 
alienee of the heir, do not at all affect the present 
question: mid no case has ever occurred, where 
the avoidance of the devise, introduced by this 
statute, has been circumscribed in its operation. 

It is material to observe, that these articles were 
only executory; and this is not like the cases, where 
it has been held, that marriage articles should pre^ 
vail against subsequent judgments: for here the 
claim of the plaintiff is prior to the articles, and 
therefore should prevail against them. 

But these articles are avoided ; they contained 
a proviso to be void, in case of AHce refusing for 
nine months to ratify them by making proper con- 
veyances : by the fine she has levied, it becomes 
impossible for her so to do, and this amounts to a 
refusal to jritify the articles. And if this efSeet is 
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done away, the defendant John Janes is in as heir, 
and liable to pay the specialty debts of his ancestor 
Owen ^ Jones: 

Argument for the defendant.— It is very clear, 
that David Jones was liable to this demand ; but 
we are purchasers from him for valuable consider- 
ation, and therefore, as notice is not charged 
against us, we are not affected by any demand 
against him. Supposing hini to be in as devisee, 
Jiis conveyance, or covenant to convey by the mar- 
riage articles, leaves only a personal remedy against 
him for the debt. 

Before the statute of 3 W. and M. a devisee took 
wholly discharged from all debts of the devisor; 
and that statute has always been considered as 
bringing him i;nto the same situation with the heir. 
The words in section 3, avoiding and annulling 
the devise, ar^ only " as against the specialty cre- 
*' ditor;'* they cannot therefore have a literal 
meaning, for otherwise it would enure to the be- 
nefit of the heir also. But suppose you take the 
liberal meaning of tl^e words; the effect of avoid- 
isg a devise, is to let the estate descend ; then the 
avoiding the devise, ^^ as against the specialty cre- 
" ditors," means, that they shall have the same be- 
nefit as if it had descended ; that benefit extend? 
to give them a personal remedy against the heir or 
devisee, but no charge upon the estate in the hands 
of a purchaser. 

Section 7 makes the devisee, after alienation, 
^^ liable and chargeable in the same manner as the 
*' hek at bw/' But how m th» beix ch$u:gca]>le ? 
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He cpntinues personally liable, but the estate is dis- 
charged in the hands of the alienee. Thkti if the 
devisee is personally liable like the heir, and the 
estate continues likewise chargeable, from which 
charge he is of course to indemnify the purchaser, 
he is liable and chargeable in a manner perfectly 
different from the heir. The clause must be con- 
strued to give the remedy against the person, in- 
stead of the estate, in both cases. 

If it were otherwise, this statute would give 
a greater benefit to the creditor upon a devise; 
than if the estate had remained in the hands of the 
debtor or his heir ; for a purchaser from either of 
them is protected : the whole purview of the sta- 
tute is to prevent a devise operating as an injury to 
the creditor; it does not intend to give any addi- 
tional benefit. 

The cases indeed have all been upon purchasers, 
from the heir ; but they have gone upon the ge- 
neral ground that specialty creditors have no lien 
on the estate, Parslow v. Weedtm^ 1 Eq. Ca. Abr. 
149. ; but if they can follow it in the hands of a 
purchaser from the devisee, they have a lien. It 
has accordingly been the uniform practice of the 
profession to consider this as a certain and esta- 
blished principle. A purchase from the devisefe 
has always been' held perfectly secure from all 
specialty creditors, and the overturning that opi- 
nion now would introduce the utmost confusion. 

But in fact,, the defendants are not entitled to 
consider themselves as purchasers from a devisee. 
They take under a conveyance from Evan Jones^ 
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who was heir of the devisor Owen Janes. As soon 
as the particular estate to Rees Jones determined, 
and the fee vested in possession in the person who 
was then heir, he is to be considered as in by de- 
scent, his best title, and not by purchase under 
the devise. 

It has been argued that the articles were avoided 
hyAHce levying the fine; and that this amounts to 
a refusal to convey the estate according to the in- 
tent of the settlement. But such refusal is only to 
have that effect, if continued for nine months after 
request made. No such request is stated, nor in 
hct could ever have been made. 

Then if the articles discharge the estate in the 
hands of those who take under them, it is clear 
that the benefit of them neither has been nor could 
be waived. 

Such articles are binding upon the wife, though 
then an infant, Drury v. Drury^ 5 Bro. P. C. 670. 
Pumford y. Lan§^ 1 Bro. R. 106. and are to be 
carried into execution in strict settlement. Trevor 
V. Trevor, 1 P. Wms. 692. The fine levied by the 
husband and wife could therefore have no effect 
to defeat the settlement; for they had only life 
estates. 

« 

But if the fine could convey the fee to the hus- 
band, he would then claim, not as heir of Evan 
Vf Owen Janes^ but as a purchaser from those en- 
titled under the settlement, and therefore would 
stand exactly in their situation* 

TOL. II. L L 



\ 
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?*!J**//u'ii^* Plunier^ in reply. — At the time of OwenJanes's 

to A» (the heir ' * •' 

of the derisor) death, his heif at law was Rees Jones^ who took 

remaiiider iofee ' 

toB. who upon only an estate for life under the devise; the re- 
is heir^f the ' mainder in fee vested at the time of the death of 
k^lHn'by d?r' the devisor, and the remainder-man, Enan Janes^ 
sccntorpnr- ^ot being then the heir, took the fee as a purcha^ 
Suaref ser; no subsequent event could change the nature 
of his estate. 

Then, if he took as devisee, we contend that as 
against us his title, and of course the title of all 
claiming under him, is void, according to the 
statute. 

Macdon ALO, Chief Baron—Certainly the doubt 
which has been raised lets in a discussion of the 
greatest importance upon the true construction of 
this statute. The general impression upon my mind 
has always been, that the statute has put the heir 
and devisee in exactly the same situation ; mak* 
ing them personally responsible, after alienation of 
the estate, as if they still held it ; and discharging 
hondjide purchasers under them from all liability. 
It is rather singular that no case lias ever occurred 
on the subject with respect to the devisee: probably 
the cases upon alienation by the heir have been 
considered as putting both questions at rest, no 
distinction having ever before occurred. But as 
this is a matter of very great general importance, 
it is proper that we should weigh it well before 
giving any decision. 

♦ Vide Hob. 30. 1 Lord Raym. 728. 1 Rok Abr. 6JB. 
Preston v. Holmes, where the remainder^xuan is heir at the time 
of the devise, . 
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* 

Macdonald, Chief Baron, this day delivered s«rje»nttiun 

I • • n t .r^ Hall. 

the opinion of the Court. Saturday, 

80th DecemUff 
1794. 

The only difficulty in this case arises from the 
settlement. It has indeed been attempted to raise 
another question upon the constrjiiction of the sta- 
tute of William and Mary, to shew that as against 
creditors a devise is wholly voidj and therefore 
different from the case of lands descended: it is 
clear that no such distinction exists. Before that 
statute, the only reniedy of a creditor was against 
the heir to the amount of the assets descended, 
A devise effectually defeated his claim; the statute 
therefore extends the remedy against the devisee ; 
^but in this case, as well as in that of the heir, it is 
clearly the intent that the land should not be 
charged in the hands of a purchaser, and accord- 
inglv in both cases the heir or devisee continue 
personally answerable for the debt after they have 
parted with the estate in respect of which they 
became chargeable . 

It has also been insisted that the provisions in 
the marriage settlemelit have not been complied 
with, and that therefore its force is gone; that the 
. fine Amounts to a refusal on the part of the wife to 
settle the lands according to those provisions. It 
certainly was not so considered by the parties: the 
fine, instead of being a retraction of the articles, 
and a refusal to comply with them, proceeds upon 
that very settlement. Whether those articles would 
have beeii carried into execution in strict settle- 
ment or no, certainly the fine considers the wife 



CASES IN THE EXCHEQUER. 

a> having an estate tail under that settlement, 
auJ cannot therefore be taken as repudiating it. 
Then whoever claims under that settlement holds 
as a purchaser for valuable Consideration, and 
cannot be affected by any personal equity against 
those from whom the title is derived. 



^ 
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De Giou t;. Dover. vtJT^:,, 

1795. 

THIS was an action against the owner of a stage- ,^^^^«p^»*"5^? 
^ /v« " nonsuited by 

coach) for the Joss of the plaintifirs goods mistake of a 

above the value of five pounds, which were entered most material 

to go by the coach. The coach set out from the ctuse%TOir 

Swan with Two Necks in Lad^Lane, at which there J^lJii^^**^^ 

is a board stuck up to give notice, that the pro* 

prietors will not be responsible for any parcel above 

the value of five pounds, unless entered and pd[id 

for accordingly. The goods were entered at the 

Gloucester coflfee-house in Piccadilly^ which is a 

receiving house for this and many other coaches. 

No intimation was given to the plaintiff that this ' 

was not the original office of the coach. The 

book-keeper of the Gloucester coffee-house swore 

at the trials that there was not in his office any no- 
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CASES IN THE EXCHEQUER, 

» 

tice similar to that in Lad^-Lane. A verdict was 
accordingly found for the plaintiff. 

Plumer and Dauncey moved for a new trial, on 
an affidavit of the book-keeper, that he had been 
mistaken at the trial, and that such notice had 
been fixed up in his office. 

Piggot and C. Moore objected that this would 
be a new trial merely to supply a defect in the 
evidence, which the defendant ought at first to 
have provided against. 

Macdonald, Chief Baron. — Since the argu- 
ment of this case, we have consulted with Lord 
Kenton and several of the other Judges as to the 
practice, and we find, that where an evident mistake 
has happened, it is usual to grant a new trial. 

An affidavit was then prpduced on the other 
side, that the notice at the Gloucester coffee- 
house was so small, and so obscurely placed, 
as to be scarcely discernible. 

The Court however thought that this pointy be- 
ing the most material in the cause, ought to go 
to the jury. 
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Newman v* Franco. 



rpHis was a bill for an injunction, and to have Action on bills 
-*• certain bills of exchange, upon which an ac- wuTotav7«iein* 
tion had been commenced at law, delivered up i^*!*''^'®^"^'" 

' A^ ' being given on . 

having been given for money won at play. agamingt^ns. 

morrer was 

The defendant demurred, on the ground that the ^^«'''"^"*^- 
relief was at law, and therefore a bill praying relief 
ad well as discovery was void in toto. Price v. 
James^ 2 Bro. R. 319. Collis v. SwainCj 4 Bro. 
R. 480. Thrale v. Ross^ 3 Bro. R. 57. 

For the plaintiff, the ca^es of Rawdenv. Shad' 
well, and Baker v. Williams, Ambl. 269. were re- 
lied upon to shew fi title to relief in equity. 

The Court over-ruled the demurrer. 

H6llist2Lnd Wear for the plaintiff; P/timer and 
Pemberton for the defendant. 



RouTH V. Peach. \o\hFeb!L 



\0\h February^ 



rpHE bill stated that the plaintiff and defendant ^nawird'^llSd 
^ were partners in trade, and agreed to dissolve Jf^^'^J^/^; 
their partnership ; that to settle their accounts ^^^i- J^^t^^^rhaS 
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c-j jpon two arbitrators. Their 

., .. .^iiain persons to collect the effects 

.leocs, and to pay over the surplus 

.ccii rhe plaintiff and the defendant. 

wtA ?^aced that the receiver had collected 

. ..^ Mil that there was still a deficiency, 

.,^ iiot being all discharged ; that several 

.^ iidii been enforced against the plaintiff, 

..k:a ae called upon the defendant to contri- 
rhe bill also prayed that an account might 
iM^\:a oi the effects of the partnership, and 
.lie debts. 

o liic bill the defendant pleaded the award. 



I'ouOlanifuej for the plaintiff, contended that the 
iwaid was no bar to the claim of the plaintiff. 
I'hc award supposes a balance in favour of the 
{Miiucrship; a deficiency has taken place; the ar- 
biiiuturs have not provided for this contingency; 
oi i*ourse, in such an event, the award is not final, 
whiMv it has made no provision. The supposed 
balance was to be divided; but no mention is 
uiiulcut' apportioning thp deficiency. The plain- 
nit huN been called upon by the creditors, and 
ouk;lit to bo reimbursed. 

lUiwur and Short, contra. 

Tile Court thought that the bill ought to have 
Mpreified the objections to the award as a final set- 
tlenirnl of the account. It ought to have set forth 
I he (l(*(ieicucy, and what debts in particular the 
|»linn(iff has been called upon to discbarge; till 
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these speciijc objections are made to the award, it 
must be cc ; idered as final. 

The • :?a was allowed. 

This i>Iv,a is set down for re-hearing. 



DaWSON t;. PRINCEPS, Samtd^, 



A N action was brought by the holder of a billofADk^oMtiM 
■"- exchange against the plaintiflP the acceptor ;ottewboiBwit 
he filed a bill for an injunction against proceeding guju^^**^ 
at law in that action, and for want of an answer, 
the injunction was granted. The plaintiff in the 
original action at law, then returned the bill of ex- '' 
change to his indorser, who conunenced a fresh 
action against the plaintiff. 

Hart now moved for an injunction, as being vir- 
tually within the former order. 

Sutton objected that the second plaintiff at law 
not being in the cause, nor any injunction prayed 
against him, could not be called before the Court 
by a motion* Had the injunction extended to re- 
strain the assigning the bill, there might have been 
some ground for a motion. 



■^> -^ ' 



EXCHEQUER, 



. .;c vjase of waste, where an in- 
, i»iied on motion, on fear of 
.JO at being prayed in the bill. 



a.> 



rt^tused. 



Nk ■«•« 



Gabel v. Perchard. 



I <««.> was an action against a sheriff for an escape 
i a person arrested at the suit of the plaintiff, 
;«... wiioui the sheriff's officer had permitted to go 
.. .ii{$c without putting in bail. 

iHumer moved that the proceedings might be 
.va^cd on payment of the sum sworn to and costs.' 

Cause was shewn by Gihhs and Laws, that the 
{jiaiutiff was entitled to hold the sheriff as his se- 
curity for all the debt he could prove above the 
\um sworn to ; otherwise he is a loser by the neg- 
ligt^uce of the sheriff. 

The Cowr/ were clearly of opinion that the plain- 
tiff was entitled to proceed against the sheriff for 
Uio whole sum due to him from the original de- 
lendant. 

The rule was discharged. 
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The King t;. ^amecf^y. 

TkAUNCEY moved that part of a fine estreated ThisCourt 

JL^ *^ cannot apply a 

might be allowed for payment of the expences fine estreated 
of the prosecutor. He said that in Mr. Jolliffe's pci^Lof tfa« 
case in the Court of King's Bench, a part of the P«>»««"^i^°- 
fine had been returned. 

Thomson, Baron. — That must have been done 
by the Court of King's Bench by virtue of a war- 
rant under the Privy Seal before the fine was 
estreated. 

The Court of Exchequer may remit a part of 
a fine estreated^ but cannot direct the application 
of it. 



Salisbury v. Hyde. Sme day. 

l^roTiONto compound a ^m tarn action brought 
■ for the penality for not having proper stamps 
upon indenturesof apprenticeship. Theaction was 
brought in consequence of a quarrel between the 
parties, and was not taken up by thp stamp-office. 

It was objected that the Attorney Genial or the 
Solicitor for the stamp-office should have had 
notice. 



9 iBK ncHBQinau 

ipoii consideration, thought this 
V , '3ut that there must be an affida- 



•ts :^«att^ oompounded for, that the Court 
xuow ^viiut was to be paid into Court for 
wfc :iiti crown. 



:*ll«M ^^io^ no such affidavit, the motion was 



^v^.^o^ m* Pkicb v. Vaughan and Another. 

t 

. . ...i-. c^a ^l^His was a bill by an infant legatee against two 

V..^m; i^oTiilt executors for an account ; only one had proved 
" ""V'f** ^^ will; the other in his answer denied having 
:,akN*jiwt pivved, or having possessed any effects of the 

.^jtuNui^ te«tet€iar; and no evidence was gone into to the 

, cu; tuw *v^ cs>ntrary. 

c^ Short argued that as against him the bill must be 

diiamissed with costs ; the circumstance of astranger 
iftUnking proper to name any person executor to his 
will, who does not choose to take upon him the 
burthen, can be no reason for his being brought 
before a Court, and made subject to the expences 
of a suit, or of an account. 

4 

He stated that in the preceding week the Master 
of the Rolls dismissed a bill of the same kind on 
this ground. 
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Richards^ contra. — Whether he has possessed 
assets or no, can only appear on taking the account; 
be may prove the will when he chooses; he may 
have proved it since his answer was put in ; he may , 
act without proving it at all; since the answer, 
' assets may have come to his hands. An adult 
legatee might waive an account against him if he 
thought proper; h\xi the prochein ami oi an infant 
would be guilty of great negligence in suing only 
one executor. 

The Cour/ decreed the account against both th^ 
defendants. 



M5 



■ it »i 



Lloyd v. Hatchett. 



TffATCHETT, mortgagee in possession for thirty- a mortgagee 

three years, brought his bill to foreclose, on whi7h*the° ' 
lioyd and other creditors of the mortgagor, hav- le^Xfthe*^' 
ing obtained from him a conveyance of the equity mo^ '. ^or^con 
of redemption for the use of the creditors at large, 'eyeci the eqau 
filed a bill to redeem. At the hearing it was, uon for the use 
among other things, referred to the Deputy Re- paying ttii**^ 
membrancer to take ^n account of what was dueNo°thingbeyond 
to Haicketi nil^on a bond from the mortgagor of|]^*^P*?*U^*^* 
nearly equal date with the mortgage. The Deputy 
Remembrancer reported the whole principal, and 
interest for thirty-three years, to be due thereon. 
An exception was taken to this report, tbiatthefium 
reported due exceeded the penalty of the bond* 
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Burton^ Plumer, and Richards^ argued from the 
caseof Tew v . the Earl of Winter ton^ 3 Bro. Rep. 492. 
that a Court of Equity would compute nothing 
beyond the penalty of a bond ; any interest beyond 
that must be a mere simple.contract debt, and can- 
not in any case be, recovered, except against the 
obligor himself. The heir not being liable to 
simpleton tract debts, as against him interest be- 
yond the penalty can never be tacked to a mort- 
gage. The original mortgagor and purchasers are 
in a better place than the heir; for as against 
them even specialty debts cannot be tacked to a 
mortgage.* 

Partridge and Alexander^ contra. — The full in- 
terest is the sum due, and may be recovered at law, 
in the shape of damages. This is not like the case 
of marshalling assets. The mortgagor, or the per- 
sons who stand in his place, can only be permitted 
to redeem^ on paying the wholo that is due in 
conscience. 

The Court having referred it to the Deputy Re- 
membrancer to take an account of what is due on 
the bond, it is too late to object that the bond has 
no preference ; and of course the whole that is in 
conscience due upon the bond must be paid. 

MAQDONALD,Chief Baron.— I observe the con- 
veyance for the use of the creditors directs this 
bond debt to be first paid. 

♦ Vide Coleman v. Winch, 1 P. Won*. 776. Morreiv, Terke, 
2 Atk. 63. Archer r. Snotty Six. llVf. 
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Thomson, Baron,— I remember being counsel 
in a case of Ketilby v. Ketilby, before Lord Bathurst^ 
where there was a devise for payment of debts. 
Simple-contract debts, even for seventy years 
standing, were renewed by this devise, and were 
paid with full interest; but the bond-debts were 
only allowed interest to the amount of the penalty, 
and were therefore in a worse situation than those 
upon simple contract. 

The case stood over to this day, when the Court Thursday, 
gave their opinion that Hatchetl could claim no- «^'*»^'*^"«^y- 
tiling beyond the penalty of the bond; and there- 
fore the exception was allowed. 



Smith and Another v. Burnam. J^n^^y, 

f^mW February, 

riiHE plaintiff Waldo sold an estate by auction ; By the terms of 
the defendant was the highest bidder; by the titk'Sswere 
terms of the sale a certain sum was to be deposited ^^^^fet^^^ 
immediately, and the rest of the purchase-money ^»y ; ^»»«y ^er« 

'^ , ^ •' not then ready ; 

to be paid, or security given, by a certain day, on butthepurcha- 
a good title being produced. The deposit was them afterwards 
made with plaintiff tS^mt/A the auctioneer. On the tlon |^ hewnnot 
day fixed, Waldo did not produce his title, but did. Sfj^j;^^^^^^^^ 
a few days afterwards ; the defendant did not theft tjtie, object to 
pbject to the delay, but took the abstract of the 
title, and examined it. Upon inspection be found 
that the j)remises were the subject of a suit theft 
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Burton, ^^ed to compi te his pur- 

caseof Tr ction against :; plaintiff, 

that a f ' - •er the deposit he present 

beyoiv^ -^ injunction to -strain pro- 

jljr^j^ ,. .ijon, and to obtaii. .specific per- 

nQi . -iireement, 

jw moved for an injunction, oh the 

.. che agreement was still subsisting in 

. and therefore, although the purchaser 

^.over at law, the title not having been pro- 

^a the day fixed by the terms of the pur- 

,<, vet in equity he ought not to be allowed to 

xi :hat advantage. In equity the time is never 

.AiSidered as of the essence of a contract; andbe- 

vJes, his conduct in examining the title without 

iuy objection as to the time, waives that pretence. 

I'heu, any defect of title he may pretend to have 

discovered, is a question to be determined at the 

hearing ; till the validity of his objection to it is 

determined, he cannot be judge in his own cause, 

and rescind the contract. The proceeding to take 

advantage of his strict legal right would have that 

effect. 

Fonblanque^ contra. — The defendant in his an- 
swer says, he would not have taken any objection 
to the delay if the title had been good ; he found 
it bad, and does take the objection on the ground 
of the delay ; this can never be considered as a 
waiver of his right to consider the agreement as at 
an end. It is expressly declared in Pincke v. Ciir- 
teis^ 4 Bro. R. 333. that on sales by auction, if 
the vendor does not comply with the terms of sale 
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the day fixed, the vendee may consider the 
agreement as concluded, and demand his deposit. 
Besides, it appears here that the title is bad upon 
the face of it; the abstract admits the validity of 
the title to depend on the event of a suit. A Court 
of Equity will never compel a bidder to com-* 
plete his purchase where he buys a law-suit with 
it. Cooper v. Denne, 4 Bro. R. 80* 

Macdonald, Chief Baron. — The defendant did 
not make any objection as to the delay, when the 
abstract was presented to him; by proceeding to 
examine it he goes on in pursuance of the agree- 
ment, and waives the objection* The validity of 
the title cannot be determined in this stage of the 
cause; nor can the defendant determine that que8«< 
tion* To allow him to proceed on the action 
would be to let him rescind the contract. 

The Court granted the injunction on the deposit 
being paid into Court. 



aRsas 



Smith v* Target and Others. 



Same dSsji^ 



Ciftf/TJfir was lesseefrom year to year under Target Aientnt. 

of a public house, at the rent of 10/. a year, f^'ed^rith^uiti 
Target held under A. B. Some disputes arisino, adv^wtJ'his** 
and Target's landlord claiming a right to deter- J^"JJ*J^°^^*^^^ 
mine his holding, leased the same premises to the ^"^'p^^*^- 

VOL. II. MM 
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Such a bill, if other defendants Hodeson and Co. who gave notice 

the whole rent ^ ^ 

actaaiiy due is to the plaintiff to pay over bis rent to them as land-> 
will be dii. ' lords. He accordingly paid them the rent for that 
°""*^' year. Target brought an action for that and four 

other years rent, then also due to him. The plain- 
tiff paid into court the first four years rent, and filed 
this bill to protect himself from the payment of 
the last; praying, that the defendants might in- 
terplead as to the right to that year's rent and the 
future rent 'of the premises. The defendants did 
interplead, and the cause now came on to be 
heard. 

Plumer and Stanley^ for the defendant Target^ in* 
sisted, that the plaintiff had shewn no title to make 
them interplead. It is against the general policy of 
the law, that a tenant should in any shape be 
allowed to call in question the title of his landlord, 
and accordingly he cann6t compel him to inter- 
plead. Dungey v. Angove, 2 Vez. junior^ 304r 
An interpleader can only be where two persons 
claim the same debt or duty from a third; then 
the future rents can only become the subject of 
such a bill when they become due. 

The rent paid to the defendants Hodgson and 
Co. cannot be the subject of an interpleader; for 
they have received, and therefore do not claim it. 

Besides, the rent is only 10/. in the whole, thf 
tenant deducting the land-tax from it; then the 
sum actually in dispute is less than 10/. and below 
the dignity of the court. 
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5^c4/€,fortheplaintifF,andJ?fer/onand^^arforthe 
lAefendnnts Hodgson and Co^ argued, that the titles 
of the parties interpleading ought to be gone into. 

The objection as to the smailness of the sum is 
done away by the future title being in dispute ; and 
as the subsequent rents up to this time are, or 
ought to be, paid into court, that is a fund more 
than sufficient to retain the bill on that accounts 
So in tithes, the most minute demand is decided 
where the right is disputed. 

Thetwopartiesinterpleading,botti claim tbesame 
thing, a compensation for the use and occupation 
of these premises ; and the payment to one of the 
ilefendants under a mistake, if it shall so turn out, 
cannot put the plaintiff in a worse situation than 
he was befcup. Here the plaintiff claims no right 
to the^-premises, and prays the decree of the Court 
touching the rights of other persons, toprotect him- 
self from danger. He is within the ^general defi- 
nition of a party entitled to file an interpleading 
bill. Mitford, 82. 

Di«n|feyand^n^ot;€ was decided pri ncipally on the 
ground of very gross fraud and collusion. No ge- 
neral rule is established to prevent a lessee from 
calling his landlord to interplead. Com. Dig. 
tit. Chancery (3 T). Gilbert's Chancery Forwm 
Romanum, p. 48*; and Surrey v. Lord Wattham^ in 
Chancery, 28th February 1785*. The objection ^ 

* tlHs appeanr (from the register's book 1784. B. p. 248.) to 
have been as follows : 

Theplaintifiii shewed for causeagaiost dissolrngtheiDJimction 

M H S 
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to his questioning his landlord's title does not ap-« 

ply; for, to the answer to an interpleading bilU no 

exception lies, and the landlord therefore is not re* 

quired to discover more of his title than he thinks 

proper. 

« 
Macdonald, Chief Baron. — If this case were 

of sufficient importance^ I should perhaps consi- 
der it a little more before giving an opinion upon 
it. At present I am strongly inclined to think^ 
that such a bill by a tenant against his landlord 
will not lie. It would be extremely mischievous, 
i-f he were allowed, in his own right, or that of 
others, to call in question the title of the person 
under whom be holds. 

It is said, that be need not disclose his title, 
because no exception lies to bis answtf • 

This is a mere fallacy. No exception lies, be- 
cause it is his own interest to set forth his title in 

which they had obtained to restrun Lord Waithamfrom proceed- 
ing at law, that the late Herman Olmius devised sundry estates 
in Essex among his children in certain proportions. Lord Wal*' 
tham being in receipt of the rents of the whole estate, and re- 
presenting himself to'be entitled to grant leases thereof, demised 
to the plaintiffs ^ that the other defendants claimed the said 
estate; and that several suits had been instituted and were still 
depending concerning the same; that the different defendants 
all claimed the rent from the plaintiffs, and threatened to dis- 
train or sue for the same, or bring ejectments ; that the pUnntifis 
bad exhibited this bill to make the defendants mterf^eBd. 



I 



Lord IFa/Mam's answer admitted the pendency of the suits. 

The injunction was continued to the hearing, ou the plaintifis 
paying the rents into Court 
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ti sufficient lYianner ; if be does not, the judgment on 
the interpleader will be against him. 

Butthetrifling sum for whicli the suit is brought 
prevents us from entering further into thatquestion. 



The bill was dismissed with<!OSts. 



^E 



Stone v. Lidderdale and Others. 

IIT BENYON, in consideration of 120/. paid by An assignment 
him to the defendant Lidderdale^ obtained ofan officer in 
from him an annuity of 90/. for the defendant's iu'eq'^tyra^** 
life; and for securing the payment thereof, the de- ''*^" " *' ^^^' 
fendant assigned to him all right or interest which 
he had, or might have, to half-pay as a reduced 
o^cer in the army; and thereby granted to him 
a power of attorney, irrevocable, for receiving the 
same. This annuity and security were assigned 
by Bent/on to the plaintiff. The defendants^ the 
paymasters of the forces, had refused to pay over 
to him the haU^pay of the defendant Lidderdale^ 
in consequence of a countermand of the letter of 
attorney, and an action brought against their pre- 
decessors, the Duke of Montrose and Lord ilf?^/- 
gravcj by the defendant Lidderdale, to obtain pay- 
ment of the half-pay to himself; in which action 
he recovered. Vide 4 Term Rep. 248 This bill 
was filed to have the effect of this assignment as 
ja security for the annuity. 
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Plumer, Stanley^ and Fonhlanque^ for the plain<> 
^tiff, argued, that the assignment, although it could 
*not be inforced at law, as being no certain right, 
but depending on the gratuitous bounty of his Ma* 
jesty, was yet good in equity. A transfer of any 
valuable contingency or possibility, if made for 
good consideration, is affirmed in equity. Thus, 
the chance of a presumptive heir to outlive his 
ancestor, and inherit his estate, may be sold. Hobson 
V. Trevor y 2 P. Wms. 191. So the sale of an ex- 
pectancy of a legacy by the will of a person then 
living is binding. Beckley v. Newlandj 2 P. Wms. 
189. And it is adopted as a general rule in equity, 
that a possibility may be assigned. Wright v. 
Wright^ iVez. 409. And the same rule is confirm* 
ed by the case of Jones v. Roe, 3 Term Rep. 93. 

Accordingly, it was held in Crouch v. Martin, 
2 Vern. 696. that thefuture wages of a seaman were 
assignable; and this receives a legislative confirma* 
tion with regard to the pay of the navy, by the 
I Geo. II. St. 2. c. 14. which enacts, that^ for the 
future, such assignments shall be void. The same 
determination has been adopted both at law and in 
equity, as to the assignments of the half-pay of 
officers in the army. The case of Grainger v. 
W^vill^j heard twice before Lord King, first in 
August, and again in October 1728, was an applica- 
tion to sequester the half-pay of an officer in the 
hands of the treasurer of the navy. The Chan* 
cellor, after much deliberation, granted the appli- 
cation: he said, the first time that money had been 
sequestered in the hands of the public officers, was 

* This case was cited from Mr. Hargrave^s MSS. 
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in a case before the Master of the Rolls, who or- 
dered half-pay in the handB of the treasurer of 
Chelsea Hospital to be sequestered ; and accordingly 
Lord King laid it down as a rule that half-pay 
should be considered liable to sequestratioa. This 
negatives the existence of any rule in equity to 
retain the half-pay unalienably to the officers. 

So, in Sttuirt v. Tucker, 9 Bl. R. 1 1S7. an assign- 
ment of half-pay of an officer was held good. In 
the case of Gomez v. Graham there cited, Lord 
Hardwicke established the same point, and re- 
versed the decree of the Master of the Rolls to the 
contrary. The case of Vates v. Elliott, also cited 
in the case of Stuart v. Tucker, was ruled in the 
same manner by Lord Mansjield. And in the case 
of Spencer v. Cox and Drummond* 1773, Lord 
Bathurst affirmed a decree of the Master of the 
Rolls upon the same principle. . 

* In that case the plaintiff had bought an annuity frcmi «ft 
officer on full pay, secured by bond and judgpnent, and by an 
assignment of his pay, with notice to 'the defendants, the agents 
of the regiment, to pay it over to the plaintiff accordingly. The 
assignor being abroad on service in West Florida^ the plaintiff 
demanded payment of the arrears from the defendants. They 
objected till they should hear from the regiment that he had not 
Yaketi up his pay abroad. The plaintiff filed this biiL The de* 
fendants proved, that by the rules of the army the officers are 
at liberty to take up their pay from the regimental pay -master 
abroad, and that the agent is answerable over to him. His 
Honour, however, decreed, that they should pay the money in 
their hstnds in discharge of the arrears, and also the grewing 
fMiyments of the annuity out of such monies at they should re- 
ceive on account of the assignor. 

The Chancdior varied the decree^ by diderin^ diem to dis- 
charge tlie mmuity enly oiut of what should rauiaiik in their 
hands after the demands of the pay-master. 
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These xlecisions in the Courts of Equity, where 
the point has come fairly before the Court, have 
never been weakened by any contrary decisions in 
those Courts ; and such established authorities 
ought not to be overturned upon any fanciful spe^ 
culations of public policy; which, as is observed 
by Lord Loughborough^ 1 H. Blacks t. 327. are 
more proper for the consideration of the legislature 
than of a Court of Law. 

The cases which have since been determined at 
law, and which seem to contradict these decisions, 
may easily be distinguished from them. The first 
is thatof 1^/ar/y v. Odium, 3 Term Rep. 681. Upon 
the assignment of the effects of an insolvent debtor 
under the Lords act, it was held that the half-pay 
should not pass by the assignment; neither would 
any other mere possibility, such as the probable in- 
heritance of a son to his father, or the prospect of 
a legacy, pass by such assignment; it must be 
some vested interest upon which the assignment 
under the Lords act can take effect. The sam6 
answer may be given to the case of Captain Ken^ 
nedy^ a bankrupt, which is there cited. 

Besides, an assignment of a chose in action is 
always bad at law; as each payment becomes due, 
it is merely a chose in«action, and cannot in law be 
assigned; much less can the possible future right in 
]t be the subject of legal assignment. This is a 
sufficient answer to those cases, and also to that of 
Barwick v. Bead, 1 H* Blackst. 627. (which was 
never argued), and the case determined betweeri 
the present parties in the Court of King's Bench, 
4 Term Rep. 248* in which this is taken notice of 



HILARY TERM, 35 GEORGE III. 537 

by the Court as a principal ground of the determi- 
nation. If, in the decision of these cases, the Courts 
have not confin'ec^ themselves to those grounds of 
law which were fully sufficient to warrant the 
judgments given, but have also given their opinion 
upon the general effect of such assignments, sup- 
posing them not shackled by those rules of law, 
such opinions must be considered as extrajudicial; 
and however respectable the authorities may be, 
they cannot be opposed to the express determi- 
nation of Judges of the Courts of Equity. They 
may stand upon the other ground consistently 
with those cases, and therefore should not be 
considered as clashing with them. 

The plaintiff stands upon the strongest equitable 
claims ; he has given a valuable consideration, sup- 
][30sing the security good. The instrument purports 
to be a letter of attorney irrevocable ; perhaps at 
law, it must from its nature ever continue revo- 
cable; but to revoke it in contradiction of an 
express agreement is such a fraud as a Court of 
Equity should never allow to succeed. 

Romillyy for thedefendant. — Itseems formerly to 
have been the opinion of the Courts that half-pay 
was assignable, and while that opinion remained, 
no distinction was ever taken between the rule of 
law and equity. By Stuart v. Tucker it appears 
that if assignable at aU, it is equally so in both 
Courts; and accordingly the subsequent decisions 
restraining such assignments have never hinted at 
any such distinction. The first case so decided was 
that of Cathcart v. Blackwood^ upon an appeal from 



338 CASES IN THE EXCHEQUER; 

the Court of Session m Scotland to the House of 
Lords, 35th of Fe&rtiar;/ 1765. The question was, 
whetheracertificate imderan-£n^2isAcomai]8sion of 
bankruptcy was void, the bankrupt having omitted 
to insert his half^pay in the schedule of. his effects 
upon his examination. It was held, both below and 
in the House of Lords, that the half-pay was not 
; assignable under the bankruptcy, apd therefore that 

the certificate was valid. In the case o^ Flaarty v. 
Oi//um,thesolegroundof decision was the illegality 
of such assignments, on the score of public policy. 
Similar cases are there cited in the Courts of Com- 
mon Pleas and Exchequer. The principle is fcd- 
lowed in the case of Barwick v. Reade, in the Com- 
mon Pleas, and is again expressly recognized and 
adopted in the decision of the action at law between 
the present parties^ Whether any other ground of 
decision might have been adopted in these cases, it 
IS useless to inquire. The only question that re- 
mains is. Whether the principle there established is 
equally applicable in equity as at law ? The ground 
of public policy is in general a good ground of de-, 
fence in equity, whether it is so at law or not; as 
in marriage brokage bonds, bonds in fraud of mar- 
riage settlements, cases on offices not included in 
]the 6th and 6th Ed. 6., and many others. 

Half-pay is granted for the purpose of keeping 
experienced officers in such a situation as not to be 
jcompelled to turn themselves to otherpursuits,nor 
be by any circumstances reduced to extreme po^ 
verty. The allowing it to be assigned defeats this 
purpose. Accordingly, Lord Baihmsit, when be 
decided in favour of such, an assignnettty lamented 
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* ' ■ , 

that the authorities did hot warrant aeon trary de- 
termination. These authorities have since been 
found, and his opinion is to be considered as against 
the assignment, when so supported. 

Macdonald, Chief Baron.—The principle of 
policy upon which the late cases have. gone, does 
not seem liable to the objections that have been 
raised against it. To discussthe question of public 
convenience before establishing the common agree- 
ments between man and man, would lead to endless 
confusion. But in this case the public is immedi- 
ately interested ; the subject of litigation is agrant 
from them to their servants ; the nature of that 
grant, and the conditions f,o which it is subject^ 
may well be ascertained from considering the ends 
of public policy in making the grant, without ad- 
foitting the same principle of decision in cases of a 
merely private nature. But the case is of consider- 
able consequence^ and the decisions appear contra- 
idictory ; the Court will look into^hem. 

The judgment of the Court was this day deli- ^ ^ahfrday, 
vered.by the Chief Baron. x 

He stated the case. — 

Fdr the plaintiffs, it has been argued as a general 
principle^ that a matter in expectancy, although not 
assignable at law, may be assigned in equity. The 
cases of Hobson v. Trevor ^ Wright v. Wright, and all 
that class of cases^ have been cited to prove this 
position ; and certainly, as a general rule, it must 
be admitted to be true. 



540 






CASES IN THE EXCHEQUER, 

Then they argue, that the present case is no eUc- 
ception to that rule^ and rely on the act 1 Geo. IL 
H. 9. c. 14« as proving the pay of the navy to have 
been assignable before ^at time. 



The only case upon the subject prior to that act, 
was the case of Crouch v. Martin^ S Vern. 595. 
There the Court held, that a seaman's wages were 
assignable for valuable consideration ; and the 
ground of the decision was, that the consideration 
given was in reality a payment by advance of the 
wages, and that therefore they were not to be paid 
over again. It does not appean that the Court there 
took at all itfto consideration the intention of the 
legislature upon the subject. 

The statute referred to does not seem to have bad 
this decision in contemplation. It is not confined 
to pay only, but extends to every other claim of the' 
seamen, and provides against their being defrauded 
of the rights which had accrued,'6r might afterwards 
accrue to them. The purview of the statute is to 
guard' them froni frauds of every kind.. No infer- 
ence can therefore arise of the opinion of thelegis* 
lature as to this particular questfon. 

The cases oi Stuart v. Tucker^ in Blackstone's Re- 
ports, and Gomez v. Graham^ there cited, are more di- 
rectly in poi n t. The cases of Grainger v. Wyvil^ a nd 
Spencer v. CojrandDrttmmoncf,havealso been cited. 

The three last are cases of whole pay. In that hi 
Stuart V. Tucker, the distinction is taken between 
whole and half-pay : and it is observed by the 
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Chief Justice, that if whole pay is assignable, a 
jfor/iori half-pay must. In Granger y. Wyvilj Lord 
Kingw^s at f]rstagainsttheseque8tration,although , 

by the nature of the appliq/ation that could only re- 
late to pay then actually due; he at last granted it 
with reluctance. In the case of Spencer v. Cox 
SLiid Drummond^ Lord BathurH shewed equal reluc- 
tance to break T:hrough the rules of public policy^ 
arid doubted much before giving his decision. 

Half-pay is intended by the state to provide de- 
cent maintenance for experienced officers, both as a 
reward for their past services, and to enable them to 
preserve such a situation that they may always be 
ready to return into victual service. • 

It materially differs, therefore, from the general 
.case of expectancies, which certainly may in equity 
be assigned. By such assignment no public interest ^ 

is thwarted. Thus a pension is equally uncertain 
as half-pay ; but as no future benefit is meant to 
arise to the state from graliting it, a material dis- 
tinction arises between them. 

The case of Stuart v. Tucker seems to consider 
half-pay only in one point of view^ as a reward for 
past services; butthat evidently appears not to be 
the r^al intent of the legislature. In that case, Mr, 
Justice GowW refersto the case of Oliver r.Ennfonne^ 
in Dyer; it is not there said for what purpose ; but 
when we recollect, that the same Judge concurred 
in the contrary decision of Barwick v. Bead, 
H. Bfackst. 627* and again cited the same case 
from Dyer in corroboration of the latter judg- 
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ment^ for which it is a strong authority^ we can'« 
not hesitate in seeing that it must have been cited 
by him on the former occasion as raising a doubt 
of the judgment then given. 

That case inJDjer, and the decisions in both the 
other Courts^ in questions similar to the present, 
fix the true principle of law upon the subject. The 
Courts of Justice are not indeed to enter into any 
general abstract notions of public policy in their 
decisions^ in opposition to the express intention of 
the parties ; but in deciding upon the nature of a 
public grant, the great object of public policy 
in making that grant, is to be attended to. The 
general intent pervades the whole; each yearly 
payment is subject to it ; perhaps it may be more 
strong where the gratuity is annual, as in the pre^ 
sent case. 

The cases of Flarty v. Odium, Lidderdale v. the 
Duke of Montrose, and Barwick v. Read, decide 
the present. 

As in the case put in Dyer, the annuity granted 
to a man on his being created a Duke, for support 
of his dignity, could not be^ granted over; so the 
half'i'pay, being given for a similar reason of public 
policy, cannot be transferred ; to use the words of 
my Lord Dyer. *' it is iticident to the cause for 
^' which it was granted,*' and cannot be separated 
from it 

The plea was allowed. 
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Flint v. Field. aaiuriof, 

88th Februmy^ 

THE bill prayed an account of rents and profits The pi«intiff»t 
- . . II »../« equity must tp- 

of certain premises ; it Stated the plaintiff to pear m the 

be entitled thereto as heir at law, and the defend- the^bSu*'^ 

ant to be in possession. The bill then su^ested 

that the defendant pretended to claim under some 

fine and demise, and charged that if any such 

existed, the testator was insane at the time ; which 

the defendant at other times admitted^ &c. 

The defendant demurred. 

The Court held the bill to be bad. The whole 
equity of the case consists in the pretences, the 
charges in answer to those pretences, and the ad- 
missions ; there ought first to be a case averredy 
and then the pretences and charges are properly 
introduced to support it. 

N. 

The demurrer was allowed. 



GoDBOLT V. Watts. 

PTHHE bill Stated that the plaintiff agreed for the ^//•f^^'JJ 
purchase of certain premises, and in order to •» indemuity- 
raise the money to complete the same, the defend- piaintifif filed 

... J ,., 1 . '. ^ T> • i_ thu bill for mil 

ant joined with mm as security to one Itamte, who injimciion. 
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wHhoot offer- advanced the money, the plaintiff giving the de-* 
lecompenoe for fendant a bond of indemnity. After a variety of 
•ctuJiiy s^ other circumstances, the bill stated that jRami^sned 
bin wai difl! And arrested the defendant for the money, who was 
obliged to confess a judgment to him, and to de^ 
' posit in his hands the title-deeds of an estate be- 
longing to the defendant. The defendant brought 
an action on his indemnity-bond. The bill, upon 
several charges of fraud in the course of their mu- 
tual transactions, prayed an injunction, and to have 
the bond delivered up to be cancelled. No offer 
was made in it to indemnify. 



The defendant demurred. 

The Court thought the want of an offer to make 
satisfaction, where it appeared the defendant had* 
reallv suffered inconvenience and loss^ was fatal. 

The case is most proper for a decision of law, and- 
must have been sent there at last on an issue of 
guanium damnijicatus^ if the bill had been so 
framed as to admit of it. 



CoTTiN V. Blanb and Others. 



The plaintiff fTI^^ ^''^ Stated, that the defendant Blane was 
wMguapantee X ajTeut iu Lofidon for the defendant Macaulev^ 

to the owner Of . > ^^ 

an American an American merchant,owner of a vessel then in th^: 
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Thames. The defendant Chanseur^ as agent for the *^''p» /^^ * ^ 

® ^ ^ • ^ merchant who 

house oiChangeur and Co. at BourdeauXj freighted freighted her to 
this vessel for Bonrdeaux, and to take m a cargo there, was detained 
The plaintiflF guaranteed the due performance of baVgol^aod dl" 
Changeur*s agreenient and charter-party. The ship ^g^^^^g^^ The 
arrived at Bourdeaux on the 30th of August 1793, Frnch^ostm- 

... ment having 

at which time an embargo was subsisting upon all declared them. 

, 1 .1 1 1 e* ^\ selves bound to 

neutral vessels there, by order of the government indemnify aii 
of France. The vessel was detained under the said JoTtie^TcT 
embargo until the 23d day of jMarc?A 1794, when the aoj^'thruS 
agents of Changeur at Bourdeaux discharged her. (anJKng/wAsub- 

*^ ject) not being 

able to take ad> 

fey a decree of the National Convention, it was ^^dirrtbl d*e"^^ 
resolved, that the French nation ought, in justice, fendaotmnst 

. . ,, ^ endeavour to 

to grant reasonable indemnity to all foreign owners, get an indem- 
whose interests were injured by the said embargo. before"he'^r' 
It was therefore ordered, that the sum of 800,000 Jjff/''* ^'**"' 
livres should be advanced to the captains of such 
vessels, on account of their indemnity, in propor- 
tion to tlieir wants. 

The bill stated^ that the master of the vessel had 
received some portion of this indemnity. 

The Changeurs becoming bankrupt, and tlie 
freight not being paid, the defendant Birniehrought 
an action against the plaintiff. 

The bill was filed, to discover whether any in- 
demnity had been obtained, and to compel the de- 
fendant Macauley to proceed to procure from the 
government of France^ 2\\ such compensation, for 
the detention of the ship, as could be obtained, be- 
fore he should call on the plaintiff for payment; 
and prayed an injunction in the mean time, 

VOL. II. N N 
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The defendant ^/0it^ put in his answer, by 
which he denied that any compensation had been 
made by the French government to him, or to his 
ownerjs^ within his knowledge. 

Macauletf had not answered, being abroad. 

BurloHy Graham^ and Hollist, now moved for an 
injunction, relying on the case of Wright v. Nutt^ 
1 H. Blackst. 136. Folliott v. Og^rfen, ibid. 123. 

Plumer and Stanley, for the defendants, took the 
distinction, that in those cases there was a fund pro- 
vided^ from which the creditor might have had re- 
dress if he chose to resort to it. Here there is 
« only a vote of what ought to be done, but no steps 
have as yet been taken in consequence of it. By 
the same reasoning it might be argued, that in every 
case where an injury is committed by any state to 
neutr£(i{)roperty,noactionwilI lie against those who 
have guaranteed the safety of the vessel, till redress 
is demanded and refused by the offending state. ' 

Mac DONALD, Chief Baron. — The case is pecu- 
liar. Undoubtedly the injury done by the French 
to neutral vessels, ought in justice to be repaired 
by them. They say, they will do so. This 
promise takes it out of thecase of a mere unad- 
mitted claim upon their justice. It strikes me, that 
a court of equity is to look for the performance of 
such a promise by the government of France^ and 
not to presume a direct refusal of a right which 
they admit to exist. But we shall look further 
into the cases which have been cited. 
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Macdonald, Chief Baron. — As the existing ^sth F«ir«ary. 
government of France have promised to indemnify 
the neutral owners, we are to presuftie that that 
promise will be fulfilled. Probably it has already 
been so in pari; but whether any compensation 
either has or can be received, cannot be known 
till the coming in of Macauley's answer, who 
alone was capable of claiming it. The injunction 
must be granted, the plaintiff bringing the money 
into court. 



GaBBIT v. CaVET^DISH. Sameiay. 

r^HE defendant being sued as executor, admitted 
tahave in his possession certain books, con- 
taining the accounts of the estate. He was ordered 
to deposit them in the hands of the Deputy Re- 
membrancer, for the inspection of the plaintiff. 
It was afterwards referred to that ojQScer to take an 
account of the estate. The defendant, in order to 
make out such account^ applied to be allowed to 
inspect and take copies of the books. This was 
refused at the office, unless he would pay for office* 
copies. 

Cooke now moved that the defendant might have 
this liberty as his right. 

The motion was allowed. 

N N 2 



^ 
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Someday. GoODMAN V. PuRCCLL. 

^N marshalling the assets, a question arose, 
whether bail in error, who had been obliged 
to pay the bond on which the action was brought, 
and costs, were specialty creditors, or not? — The 
Court this day delivered their opinion, that the 
demand of the bail was clearly a simple contract 
debt. 



CASES 



ARGUED ANi) DETERMINED 



IN THB 



COURT OF EXCHEQUER; 



IN 



EASTER TERM, 



36 GEORGE III. 



Sir John Pechel, Bart. v. Fowler and Others. zith^ZriU 

THE plaintiff filed this bill against the defen- ^" * *''"8t to 
^ ^ sell,asugges- 

dants, stating certain mortgages, and a con- tion in the bm 

veyance of his estate to the defendants, in trust condlfcTorthe 

to sell ; that the defendants had advertised the g?viDrs^'St 

premises for sale; that the notice of the intended "aie^ts^nota* 

sale was much shorter than usual; and several «'?""^^°'^^ 

injunction to 

circumstances, which tended to shew, that, by the step the in- 
sale, if made, the plaintiff would sustain great loss. 

As soon as the bill was filed, Plumer, for the 
plaintiff^ moved for an injunction to restrain the 
sale, upon an affidavit verifying the facts stated in 
the bill, and stating, that the sale was to be made 
next day. 
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The Court refused the injunction, as not being 
one of the cases in which, on account of irrepa- 
rable injury to the plaintiff, the Court proceeds 
in this summary way. If the trustees shall be 
guilty of a breach of trust, in making the pro- 
posed sale, they will be answerable to the plain- 
tiff for the damage sustained. 



Someday. ReMINGTON V. DeVERALL* 

j-TPON a motion for an injunction to stay proceed- 
^ ings at law, it appeared, that the defendant 
had agreed to purchase an estate from the plaintiff 
for 100/., and for an annuity for her life; but it 
was not specified what security shoulc) be given 
for the annuity: and the question now made was 
respecting this security, the defendant offering bis 
bond and jydgment as sufficient. 

The Court decided^ that it should be secured by 
being charged upon the purchased estate, as well 
as by the bond and judgment of the defendant. 

Stratford for the plaintiff; Giff^. Wiison for the 

defendant. 



n- 
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WOOLLEY V. DrA.GE. S'amedaf. 

BILL to redeem a morts^aee. H was referred to Mouey dit- 
the Deputy Kemembrancer to take the usual mortgageeshaii 
accounts. The principal money lent, carried 5 per Tnteiielt as t^ 
cent, interest. The mortgagee being in possession, ®"«'""**»"?»' 
bad advanced money for fines on renewals of leases, 
under which the premises were held. Upon these 
sums the Deputy Remembrancer allowed only 
^ per cent, interest. Exceptions being taken^ 

The Court allowed the exception. The interest 
upon the advances must be regulated by the in- 
terest payable upon the money originally lent, 

SAf£/er and Short for the plaintiffs; King for thq 
defendants. 



Hyde v. Donne. olUfi^^', 

88lb Apru* 

r|1i|is was a petition praying for a rehearing, or 
for leave to file a bill of review. . The decree 
having been signed and inrolled, the prayer of a 
rehearing was irregular. The Court refused leave 
to file a bill of review because of the uncertainty 
in the prayer of the petition. The party must pray 
a specific remedy. 

P turner for the petition ; Onslow against it. 
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j^^^j;^ James v. GiLLADAM. 

^IMEON moved to stay proceedings upon a bill 
filed, till the plaintiff or his solicitor should de- 
liver to the defendant a note of the residence of 
the plaintiff, he being an uncertificated bankrupt, 
and not being found at the place where the bill 
described him to reside. 

The Court doubted whether they could grant 
this order, and the case standing ovei', 

Tuesday, Simeofi^ ou a subsequent day, moved for a rule 
^' to shew cause why the plaintiff should not give 
a note of his place of abode, or security for the 
costs. 

This rule was granted, and no cause being 
shewn, was afterwards made absolute. 



Frtdaif, AdAMS V. COLETHURST. 

lit May* 

jAjTARTIN moved that the plaintiff might be 
ordered to give security for costs, upon ajflS- 
davit that he was about to leave the kingdom. 
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The Courts on the authority of Beckman v. Le- 
grainge, refused to make the order ; but gave leave 
to mention it again. 

The application was not renewed. 

The cause was on the equity side of the Court. 



GaDD v. WoRRAL, Friday, 



A N injunction obtained on the original bill, was 
"'^'dissolved on the coming in of the answer. 
The plaintiff filed a supplemental bill, and the 
eight. days time for answering was expired; but 
the defendants were not in contempt. 

Plumer and Lewis moved for an injunction on 
the merits disclosed in the supplemental bill, and 
sworn to by affidavits. 

Stratford for the defendant. 

The Court rejected the application, the defend- 
ant not being in contempt. 



8th May. 
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Samt day. ChAPMAN V. LaKSDOWIC. 

Apiesofoot. npHE defendant pleaded theoutlawry of tbeplaio- 
be^ieidovofor tiff. Short obtained an order on the 9Stb of 

dlrfrndaoL April^ to discharge the plea on the informality x>f 

the practice, the plea not being set down for argu- 
, ment on the first day of this term, although en- 
tered more than eight days before. 

Cox moved on the 6th of May^ and again this 
day to discharge that order. He insisted that the 
rule which compels the defendant to set down the 
plea for argument, does not extend to those cases 
where the plea is of a matter of record, which does 
not admit of any i^ply, and upon which the law 
does not suppose that any argument can be. If, 
however, the plaintiff wishes to take advantage of 
any informality in the plea, he may set it down for 
argument ; otherwise it is allowed of course. Pract. 
Reg. in Cb. 977. 282. Lord Clarendon's Orders, 
97- Other pleas, if not set down, would remain 
for ever undisposed of. 

Shorty for the plaintiff, relied on the practice of 
this Court being general for all pleas to be set 
down by the plaintiff. Rules and Orders of Exch. 
pg. N. 10. and the opinion of all the officers ac- 
cordingly. 

Cox. — The officers agree that no instance has 
occurred. They have therefore no data upon 
which to form an opinion. 



EASTER TERM, 35 GEORGE III. 555 . 

The Court were of opinion that the plea ought 
to have been set down by the defendant ; but as 
the practice of the Court of Chancery isdiflferent, 
and the party had been misled by that, and by the 
obscurity of the rule here, he had leave to set it 
down for argument. 



•nr 



GaDD V, WORRALL. 9Fednesday, 

13tb May. 

rpHE defendant having brought an action against 
the plaintiff^ the original bill was filed, and 
an injunction obtained. Tbedefendant afterwards 
commenced actions against the servants of the 
plaintiff, for acting according to his orders in the 
same matter which had been the subject of the 
former suit and of the original bill. The plaintiff, 
by supplemental bill, stated those facts, and 

Plumer now nioved an affidavit to extend the 
injunction to these actions. 

Stratford objected that these parties were not 
before the Court. 

The motion was refused. 



«' 
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Saturday, BoLT V. StANWAY. 

I6lb May. 

and 
BAondatf^ 

An^o'Sn^ion ^T}^^ defendant having recovered at law, had 
tgaioft pro- taken out execution, and the sheriff had levied 

ctfediDg at law, 

extends to pre- before the injunction obtained by the plaintiff 
againstthe issucd. The sheriff refused to pay over the money 
Jl^pajing'orer levied, and the defendant commenced an action 
moDejiericd in affainst him for money had and received to his use. 

the originalsuit, c j 

before the in- Bwton had moved for an attachment against the 

junction iiiaed. ,«. o t - i» it/»i 

defendant for this proceeding, as a breach ot the 
injunction. 

Plumer shewed cause against the rule. The she- 
riff is not a party, nor does the bill pray any in- 
junction as to proceeding against him; this there- 
fore comes within the rule in Gadd v. WorralL 



They are too late to stop us; for the sheriff 
having levied, is bound immediately to pay over; 
he has received for us. 

Macdonald, Chief Baron. — The words of the 
injunction are only against proceeding in the action 
against Bolt ; but the clear meaning of it is to pre- 
vent the defendants having any benefit of that suit 
while the injunction subsists. The proper mode of 
compelling thesheriff to pay over the money levied, 
is by a rule against him; had that been done,^ it 
would clearly have been a breach of the injunction. 
The circuitous and improper mode of suing the 
sheriff in a fresh action, cannot give the defendant 
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a better claim. This seems protected by the clear 
intent of the injunction granted. 

HoTHAM, Baron. — This proceeding is, in sense 
and spirit, a violation of the injunction. 

Ferryn, Baron, of the same ofj^nion. 



■■ I 



Thomson, Baron. — In Gaddv. W^orra//, the de- 
fendants to the second action were mere strangers 
to the first. But a sheriff levying goods is not a 
stranger to the suit. The writ under which he 
levies, and the return he makes to it, are parts of 
the suit; and any mode of compelling the sheriff 
to make such return, or to complete the execution, 
seems in sense a proceeding in the action within 
the meaning of this injunction. 

Plumer suggested, that as the plaintiff was se- 
cure from the effects of the judgment by the ex- 
ecution, the money was now in the hands of the 
sheriff without interest^ and at the hazard of 
the defendant. 

The Court ordered, that the sheriff should be 
at liberty to pay the money into Court, and 
the defendant not to proceed against him. {Vide 
post, in Trinity Term.) 
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xeS^MnL Thomas v. Edwards. 



16th May 



T\AUNCEY moved to stay proceedings in this 
action, on payment of the money due on the 
judgment U]^ which the action was brought, 
and costs. ' 

Williams objected that the defendant had ab- 
sconded for seven years since the judgment, and 
therefore interest ought to be allowed. 

By the Court. — If you proceed in your action, 
you cannot get interest. 

The rule was made absolute. 






•^mm»mmm 



IVednetdaif, The AXTOBNEY GbNERAL V. — - 

13tb May. 

itx^May. Tn this casc, the defendant, a distiller, had put a 
The duty on -"- quantity of wash into the still, after it bad been 

fpirits attaches -• .iii «i i_ i 

upon the wash guagcd: the still burst, and the wash was lost. 
tioD,'byt4Gw. This information was filed for the duty : the ^^- 
III. c. 73. tomey General insisting, that it had attached on this 

wash, and that no subsequent loss could divest it. 

A verdict having been given for the Crown, 
Shepherd moved for a new trial ; and cause was this 
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day shewn by the Attorney/ Oeneral, who rested on 
the g4th Geo. III. c. 73. «. 1. by which the duty 
is laid upon the fermented wash. 

Shepherd, in support of the rule. It is true the 
statute takes that period of the manufacture for 
ascertaining the quantity to be charged with the 
duty; and perhaps the duty did then attach upon 
it. But in order to charge the defendant, he must 
be shewn 16 have been within the situation of the 
person liable to pay. 

> 

The duty is laid upon the preparation for ex- 
tracting spirits from the malt. It is payable by 
the maker or distiller thereof. This must mean the 
maker or distiller of the spirits, for of the wash 
there can be no distiller, that being a period of the 
manufacture prior to distillation. Throughout the 
whole act, the person charged is described as " the 
*' maker or distiller of low wines or spirits;*' and 
in this first section, the meaning of these words 
must be the same as in the other parts of the act; 
but, in the present case, the wash never was 
made into spirits; then no maker or distiller there'- 
of exists/ and there is no person liable to the duty. 

If a contrary construction holds, we are by this- 
accident made subject to several penalties in the 
act ; for instance, under the s. 91, for not working 
off the contents of the. still in proper time. 

The tax on malt cannot he taken back, although 
it is afterwards consumed by accident, before being 
used in brewing or distillation; because^ as malt, it 
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>. Lijpiece article. Here the wash is not a 
v.:^ .ect article; it cannot find a price till it has 
i.Lii manufactured into spirits. 

Macdonald, Chief Baron.— The 1st section 
says, that certain duties shall be cAor^'erf for every 
gallon of wash. The word charged^ means, that 
the owner shall be debited with that sum. 

I believe it is a very general rule now adopted 
in making these revenue acts, to avoid providing 
for contingencies of this kind. It opens a great 
door to fraud; and where a real misfortune hap- 
pens, by a proper application to the Treasury, 
from the liberal manner in which these matters 
are conducted, a party is sure of relief. 

r 

The rule was discharged. 



sameriay. The Attornky General V. Brewster and 

Morton. 



A concealment p~jj 5 ^gg ^n information for the penalty of 

of loap in vio- ■ i t- 

latioBofthe -^ 6OOK for hiding and concealing soap, on 

aOeo. I. s^2. ° 

c. 31. maybe 1 GcO. 1. «/. 2. C. 31. 
in an entered 
place, and by 

otherwTp, and When the manufacture wassurveyed in the morn- 
^bTifeVrWity ing, thesoapinthe boilers was in a considerable de- 
.[(S.dini'"'"' gree of forwardness, and the soap-frames were mostly 

officer. 
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full of cold soap. The officer, suspecting fraud, 
came again in the evening. In the mean while, a 
certain quantity of soap had been drawn from the 
boilers, and put into the frames, and slabs of cbld 
soap laid on the top of the hot soap in each frame. 

On the part of the Crown, it was admitted, that 
the soap could not have been drawn from the boilers 
without the privity of the inferior attending oflScer* 
The witnesses for the Crown proved, that putting 
cold soap upon hot is unknown in the trade, and 
could only be done for the purpose of concealing 
the latter. 

A terdict being found for the Crown, Rous 
moved to set it aside, on two grounds : 

1^/, That the soap being taken out and put in the 
frames with the privity of the officer appointed to 
inspect the manufacture, and in an entered place, 
could not be said to be hid or concealed within 
the meaning of the gtatute. 



Sdj That this was another distinct penalty under 
the statute, viz. mixing together soap charged and 
soap not charged. 

The Solicitor General^ Newnham^ and Ridhy 
shewed cause against the rule. 

Rous and Dauncey in support of it. 

Macdonald, Chief Baron. — The jury have ift 
effect found, that this soap was in truth concealed 
VOL. II; o o 
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from the officer, and that the contrivance was for 
that purpose. It is very clear, that a concealment 
may be in an entered place, as well as in any other ; 
and the jury, with whom I perfectly concurred, have 
found it attempted here. A concealment may be 
by mixing with other soap, although if the mixing 
alone appears, without an attempt to conceaty the 
remedy is under another clause. 

As to the privity of theofficer whofirst surveyed, 
that cannot alter the case. An inferior officer can- 
not give a licence to conceal from all the others. 
Such a doctrine is too dangerous to the revenue to 
be listened to for a moment. Then if he could not 
licence concealment, the only question is, whether 
any has been attempted. The jury have properly 
disposed of that question. 

The rule was discharged. 



CASES 
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36 GEORGE III. 



Bull v. Griffin. ^^;?:^ 



A Complaint was made to the Court, that Bar^^ 
nard^ one of the defendants, and solicitor for the 
rest, put in answers, signed with the name of Mr. 
Allen^s counsel, Ivho appeared this day in his 
place at the bar, and stated^ that he had not signed 
any papers in the cause, nor given any authority 
for that purpose. The Court issued an attachment 
against Barnard^ for not appearing to answer this 
complaint, after an order to do so, and were pro* 
ceeding to order the answers to be taken oflF the 
file ; but it being suggested by Plumer, that the 
case was set down for hearing, and that the plain- 
tiflF would be the suflferer if the answers should be 
taken ojff the file for the irregularity, they were 

o o 3 
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ordered to. stand, and tbe cause to proceed ; for 
the Courts in punisbit^a breach of its rules, ought 
to take care that an innocent party shall not suffer. 



Anonymous^ 

W^AUNCEY moved to justify bail. Notice waa 
given two days before, that fresh bail would 
be added, and justify this day. 

Per Curiam. — You should have added the bail 
first, and then given two days notice that they 
would justify. You eannot give notice of both 
at once. 



jifMiiiiy, stb. Lord Sxikwfiix v. Atkins. 

mnd Tuuday^ 
ibth Junt, 

Abintoeitm- HP^^^ ^^^ ^ ""^ ^^ establish a modus.— J?iir/im 
biisb a farm- ^objcctcd, that the modus was not properly set 
oQttheabatuis out, being pleaded as a farm-modus, and tbe farm 
and Aati^that Qot Stated to be ancient, and to have immemorially 
imi^mo".^r/ consisted of the same parcels as at present. These 
^Mhjfa*'"'^ averments he contended to be necessary, and that 
is good, with- they had often been so declared by Mr. Baron 
expressly to be PcrvoL The defendant is not bound to pick out the 
fi^^'^^ meaning of the plaintiff by any inferences. Tbe 
bill must state expressly the case, to be answered. 



Pofrtridge and Phftnerj for the plaia^tiffs^ argtaed, 
that the bill contained every necessary aHegatioa* 
It set out the farm, with all its parcels, the number 
of acres, and the abuttals of each close, andaverred, 
that the modiis had immenoorFailly been ptaid for the 
«aid farm. This allegation can only be safiported 
hy proving, that the farm is ancient, and has im- 
4»eaKM;ially coAifriaiied' the Siame as it i& now. 

MacdotNAI^d, Chief Earoa. — This- s^em.s to me 
to be in sense a sufficient averment of it3 beiog aa 
ancient farm. If it hadoot ioimemorialiy coatU 
nued the same, the modus could not haveimme- 
jBorially been paid for the aaoie farm* The ex- 
<^usioo af any other auppoaitioa-aeexusaaufficieot ^ 
^averment of the fact. 

HoTHAM, Baroa. — It is very true, that in bills 
toestablisha modus, it is necessary to set forthwith 
certainty the case which the defendant is to answer; 
but here be must see, that the antiquity of the farm 
is a necessary part of the plaintiff's case, as stated 
in the bill. No precise form of words seems ne- 
<iessary if the meaning be clear. 

Perryn, Baron. — Mr. Burlonhdis stated very 
correctly the opinion of the late Mr. Baron Perrot. 

Ina bill to establish amodus,theplaintiffmuatstate 
his case clearly, and can only recover according to 
his allegations. The being an ancient farm is a 
necessary part of the present case, and ought to be 
distinctly averred, not left to be drawn as an in- 
ference from other averments ; and the practice 
has alwayit been accordingly.^ 

* Mr. Baron TflOMtoii was abcent. 
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The point being reserved upon this difference of 
opinion, this day 

Perryn, Baron, said, that, upon further consi- 
deration, he acquiesced in the opinion of the 
other Barons. 

Partridge^ Plumer^ and Trower^ for the plaintiff, 
produced evidence of the existence of the modus^ 
and shewed, that an action had been brought by 
one of the defendants, the lessee of the tithes, for 
subtraction of tithes m kind. 

The defendants were the tenant for life and his 
lessee, and the remainder*man of the impropriate 
rectory. 

If an action is Burtofij foT the Icsscc, and ffollist, for the re- 
UueeouuhL^ mainder-man, contended, that this bill did not lie 
fug'aVaffid^^^ ^o establish a modus. Such a suit is in the nature 
groundforfliing of a bijl of pcacc, which can be brought only in 
biish a modus, three cascs : 

Utj Where the party is harassed by repeated 
suits. 

2c//y, Where several persons claiming under a 
general right threaten to bring separate suits, as in 
parochial or manerial rights disputed. 

3rf/y, Where a bill for tithes has been instituted 
in the same court. The bill to establish a modus 
is in this case only considered as a cross bill, to 
furnish the defence which is set up in the original 
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suit, and to give the farmer the ben^sfit of his de- 
fence against future attempts to invade his right. 

In a bill of peace, a threat to sue is an equally 
good ground ofequityas an action commenced; as 
where a devjsee is threatened by the heir with a se« 
cond action of ejectment, after nonsuit in the first, 
he.uiay bring his bill toestablishthedevise, without 
waiting for the commencement of the second suit. 
But it was determined in the case of Lord Cov^n/ry 
V. Bwrsiem, in this Court 25th April 1788,* that 
although the defendant, in his answer, admitted 

* This was a bill jagainst the rector and patron to es^tablisTi a bill to esu- 

moduses. No bill had been filed by the rector, nor any suit M^*^ • ™®'*"' 

•^ ^ will not lie, 

instituted by him for tithes m kind. The defendant, the rector, where the par- 
in his answer, claimed to be entitled to tithes in kind, and •**°t•V"®•'u 
said he intended to sue for them, and had refused to accept the in kind, 
modus. 

The case was argued by BurtOHf Kenyouy Scott, and Reade 
for the plsdntiif ; and by Selwi/n, Arden^siad Scafe for the 
defendants. 

For the plaintiffs were cited the cases of Roe v. The Bishop of 
Exeter f Buub. 57. Geale v. Wt/ntour, Bunb. 211. and the case 
of WooUacomh v. May, in this Court 30th of June 1783, which 
was a bill by the landholders to establish mod uses ; the rector 
had never sued for, nor claimed tithes in kind ; he said in hit 
answer he did not believe the validity of the moduses, but that 
he was not desirous of disputing it, and was therefore willing to 
rest satisfied with the former payment. — ^Thc Court there di- 
cected issues on the moduses, which were not opposed, and 
therefore taken pro coi^fesso. 

The Court thought the bill in the present case was improperly 
brought ; but as the ease of Wooilacomb v. May had tended to 
9iislead the plaintiff, they did not dismiss the bill, but allowed 
him to amend, by striking out the prayer of relief, thus making 
it a mere bill to perpetuate testimony* 
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that be always bad claimed, and intended to sue 
for, tithes in kind, yet that was no ground for a 
bill to establish a modus. So here, the single suit 
commenced by the lessee of the tithes is no ground 
for supporting such a bill. The landlord has never 
claimed tithes in kind, and it is dangerous that the 
lessee should be allowed, by any conduct of his, 
to bring the title to the inheritance in question. 

The Court did not expressly decide upon this 
objection, but thought it expedient for all parties 
to try the right in an issue ; which the defendant, 
the lessee, agreed to take; and although the other 
defendants did not consent, the decree was made 
generally for an issue. 



f^hj,^i Anderson v. Tombs. 



ISih June. 



rwXHE plaintiffwasproceedingatlawandjn equity. 
On an order to elect, he elected to proceed in 
equity. He had at that time undertaken peremp- 
torily to try the action. 

Serjeant C/b^/on moved for judgment as in case 
of a nonsuit for not proceeding to trial. 

Dauncey objected, that the plaintiff could not 
proceed to trial, being restrained by the order in 
equity. 
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, By the Coiir<.~If yon elect HOt to proceed 
at law, you must abkle by the consequences 
of such election. 
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* Bolt v. Stanway. ^ 

FTHHE Court having last Terto made an order to 
allow the sheriff to pay the money into Court, 
and to restrain the defendant from proceeding 
gainst him in the mean time {Vide ante, p. 567 •) 
the plaintiff obtained another order, on theSlstof 
Mai/^ to allow the Deputy Remembrancer to re- 
ceive the money. On the 4 th of June the defend* 
ant gave notice of trial in the action against the 
sheriff. 

Burton having obtained an order nisij for an at- 
tachment, cause was this day shewn against it by 

Plumer, on the ground that the money not hav- 
ing been paid in by the sheriff, he was not enti- 
tled to any benefit under the former order. Not 
being a party in the present suit, his interest is 
only protected by considering him as acting for 
the plaintiff; as against the plaintiff the payment 
of the money into Court was the ground and con- 
dition of extending the injunction ; but there is 
no way of compelling payment by the sheriff, 
but by going on to trial. 



WQ 
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BurieUy contra, relied on the contempt, in pro- 
ceeding contrary to the former order. 

By the Court. — The spirit of that order was, 
that you and the sheriff should be protected on 
paying in the money levied ; if you appear for 
the sheriff in part, you must throughout, and 
pay the money for him. 

It was ordered, that unless the money should 
be paid in within two days, the defendant should 
be at liberty to proceed. 



Monday^ LoNGDALE V. Sir ThOMAS CrAWLEY BoVEY 

""'* Bart, and Others. 



A. de? ised to 
ftit wife the 
dividcndt of 
40001. bank 
ttock for life, 
«nd on her de* 
cease to be 
irai^fetred, and 
the produce 
thereof 5001. 
lie gare to the 
ptaintifF, the 
other to be di- 
vided among 
the defendants; 
thepla'ntiffis 
entitled only to 
5001. not to 
5001. stock. 



I 

X^R. John Lloyd by his will gave to his wife 
"^ ** the dividends which should become paya* 
^^ ble on four thousand pounds capital bank stock 
*^ now standingin my name: andon her decease, to 
" be transferred, and the produce thereof five hun- 
** dred pounds I give to R. Longdate^'* (the 
plaintiff,) ^' the other to be divided equally be^ 
'* tween the defendants." 

The plaintiff claimed 500/. bank stock under 
this clause. 

Thedefendants insisted that he was only entitled 
to 500/. out of the produce of the stock when soId« 



I 



TRINITY TERM, 35 GEORGE IIL 57T 

Burton and Eicluirds, for the plaintiff. — The 
words of the will seem to direct, not a sale of the 
stocky but a transfer into the names of the persons 
entitled to the distribution. The testator clearly 
meant the fund to continue in its first shape during 
the life of the wife. No good reason can be as- 
signed for his wishing a sale of it on her death, and 
accordingly he has used no words that necessarily 
imply a sale ; the word transferred negatives such a 
construction. He would naturally have directed 
a sale in express words if that had been his mean- 
ing. The testator, after giving the 500/. to the 
plaintiff^ gives '* the other" to the defendants. 
This is an expression that could never occur to 
\ any man in a bequest of money to be raised by 
the sale of stock ; but if he is considered as 
giving part of the stock to the plaintiff, the words 
" the other" properly apply to the remainder of 
the stock. The word ^^ produce** is ambiguous, 
but may fairly be explained to mean the share 
upon the division of the stock. 

Plumer and Stratford for the defendants. 

Mac DONALD, Chief Baron. — There certainly 
is an ambiguity in the expression ; it occurred to 
me at first, that transferred implied a transfer of 
the stock itself; but it is to be so transferred as to 
beget a produce; tnat must be a transfer to a 
purchaser, a sale; the legacy is of five hundred 
pounds; where he means to give so much stock, 
he describes it as such. 
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HaTMAAt, Baron.— The word ^^pndue^^' ean« 
not be satisfied without changing the stock into 
money ; the other words are all reconcileahle ta 
tkisexplanation.. 

PkrryNi Baron, of the same opinion. 

' Thomson, Baron. — Ina^ubsequentpartof the 
will, the testator gives a legacy of 300/. Mwd 
India stock* Where he means to give a legacy 
of stocky he knows how to e:q^ress such intention^ 



v. 'iJ,.! J a./i ,s;f ,JLf4A.'.'. ?»l Vx\iA\if^MM «■' »Ji *..■«■> 



Action to try fliHis was an action on the case^ to try a right of 
^hich wM*^^' way. The way was described in the declara- 

fhJl^m c^eJtoia ^^^° ^^ ^^ " ftovd a Certain public highway leading 
^'2i Al'**riilif *' f'^^^ ^^^ parish of X. to B. into, through, and 
of jL. to k « overthe defendant's close/* &€. At the trial of 
was proved to the caufie before Mr. Baron Thomson^ at the last 
«n/4n th^V^-^' ^sizes for 6/ptir«^tfr«AtV€, it appeared, thatthehigb* 
ITto ymrianw." ^^J stated as the abuttal of the way claiiaed wa% 

at that part \vhere this private way joined i^ 
mihin the parish of X. This was objected at the 
trial, by the defendant's counsel, as a variancet 
the word " from" being exclusive, and therefore 
not supported by the evidence. The judge directed 
a verdict for the plaintiff, with liberty to move the 



/ 

f 

Court for a nonsuit on the point reserved. A rule 
to shew cause why the verdict should not be set 
aside, and a nonsuit entered, having been obtain-' 
edi, cause was this day shewn by 

Jlfi//^«and/?MW^//.-— In describing the way claim- 
edjorinindictinga way, the most scruptil^sexact-^ 
ness is requisite, and every technical rule of setting 
it forth mn^ be complied with. But where a way 
is mentioned collaterally in pleading, as the abuttal 
of the principal subject, the same precision is not 
necessary. Harrison v. jRooX:^, Palm. 421. In such 
cases, it is sufficient if the Court can see from the 
evidence, that it is the same highway with that 
stated in the declaration. To describe the high- 
way at full length, it should be stated to be *' in, 
through, "and from the parish of L. -^ but any part 
of that description which ascertains the identity of 
the road is a sufficient description of an abuttal. 

Plumer and Lane, contra. — It is immaterial to 
inquire whether the plaintiff was bound to set 
forth the termini a quo et adqtiem of the highway^ 
He has undertaken to do so, and thereforemust do 
it accurately.^/foMscv. Barrfmy 1 H. Blackst. 354. 
jR. V. Gaynlingay, 3 Terra Rep. 514. Bristow v. 
FFn^/i/, Doug. 1567-8. But it has always been 
held, that " from," in the description of. a way, 
is exclusive of i\\e ierminiis a ^u(k JR. v. ^hankr 
Ungay^ and the cases there relied on by tlie Court.^ 
Then the evidence, that the highway is ici/Am the 
parish of i. is a variance from the declaration. 
This cannot be the same highway as that stated 
to leadyrom the parisb* 



*>. 
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Macdonald, Chief Baron. — Icannot bring my'» 
self to entertain a doubt upon this subject. There 
jsagreat fallacy in resting solely on the word ^^from 
in this case. In strict technical language, ^^from 
is generally held to be exclusive : but, in common 
discourse, a way ^* leading from" a parish, may well 
be partly in it. If pursued, the road will lead a 
traveller /rom the parish. This does not necessa- 
rily mean, that it commences at the extremity of 
the parish. The plaintiff has undertaken to de- 
scribe the highway, but this must be understood 
with reference to the subject, with such certainty 
as is requisite in describing an abuttal. Thedefend- 
ant has here a sufficient notice what he has to op- 
pose, and that is all that he can require. 

The other Barons being of the same opinion. 

The rule was discharged. 



Doe v. Robinson in £rror. 

^LARKE moved for interest by way of damages 
in affirmance in error. The action was for 
mesne profits. 

TheCourtgrantedaruletoshew cause, which was 
afterwards made absolute, no cause being shewn. 
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Waters v. Wei gall. 7%iir#rf«y, 

S5th June. 

HE plaintiff was tenant of a house under the where a land- 
defendant. By the lease, the plaintiff cove* uw or equity ta 
nanted to keep the premises in repair, " and to de- ct^i! w^d'ST 
liver up the same to the defendant at the ex- *?»! "^ '*• ®^*?" 

^ . ^ ed from a lud- 

piration of the term^ in good and sufficient re- ^en accident to 

... •! ini^ 1.. make those re- 

'^ pair, accidents by fire and tempest excepted/' pairs to preyent 
The house being damaged by a tempest, and in chk^ruie tel 
want of immediate repair, to prevent further injury,. Xas^^ney ** 
the plaintiff repaired it, and claimed to be allowed p^w to the use 

, , , , 1 1 , ' . of the landlord, 

out of the rent what he had expended upon it. against an ao- 
The defendant refused to make such alio wance, J^ thmfiire • 
and brought an action for the rent. This bill was ^i^^^^i^^ 
filed by the plaintiff, to be allowed to retain tbef^^* 
amount of the repairs out of the rent. 

The defendant demurred. 

Toller^ in support of the bill. — In a Court of 
Law the landlord is entitled to recover his whole 
rent, even although the tenant is prevented from 
any enjoyment of the premises, Paradise v.Jane^ 
Al. 27. even if it arises from the default of the 
landlord, as where the premises are burnt down, 
and the landlord neglects to rebuild according to 
bis covenant. Monk v. Cooper^ 2 Str. 763. L. Raym. 
1477. Balfour v. Weston^ 1 Term Rep. 310. There 
is no express covenant in the lease that the land- 
lord shall repair in the case that has happened; it 
is only a saving, to excuse the tenant from an 
action for not repairing ; this does not give him 
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a cross action against the landlord ; and he is with* 
out remedy at law ; even if he had a cross demand 
at law, circuity of actions is agoodgroundof equity, 
Brown v. Quilier, Ambl. 621. It is decided in 
that case that an exception in the covenant of the 
lessee to repair^ in case of fire, amounts to an ex- 
emption from payment of rent upon destruction of 
the house by that accident^ and that a bill in equity 
lies to protect him. If the house sustain lesser da- 
mage, the nature of the relief must vary according 
to the circumstances, flere the house required im* 
mediate repair^ which dispenses with the necessity 
of previous application to th^ landlord. Had the 
repairs been delayed, the damage would have been 
increased, and then, according to the case of Brawn 
V, Quilttr^ the rent would not have been at all de- 
mandable till the landlord had rebuilt the premises 
•o M tobe inhabitable. 

Romilly for the demurrer. 

Macdonald, Chief Baron. — I do not see how 
you entitle yourself to the interposition of ihis 
Court. If the landlord is bound in law or equity 
to repair in consequence of the accident that has 
happened, and you were right in expending this 
sum in repairs for him^ it is money paid to his use; 
imd may be set off against the demand for rent. If 
you fail in making out these points, your ground 
of relief is destroyed in equity, as well as at law. 

The other Barons being of Che saiae opinjoiit 
The demurrer was aUowed. 
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Pope v. Wood. 




T>£NDiNG this action, and before trial, the plain- in an action on 
tiff became bankrupt. The suit went on, and n<fte! the piain- 
a verdict was obtained in his favour. The assig- baokropt|*the 
nees gave notice to the defendant not to pay the the defenlaur 
debt to any person without their order. The at- ?<>}'<^®' "^^^"^ , 

^ ^ • , judgmeut, not 

torney for the plaintiff afterwards sued out a^m to pay the debt 

■ Tccoverecl to 

facias in his name. Partridge having obtained a any but their 
rule to shew cause why this^/imyaciW should not torney sued*oat 
be discharged, and the attorney, Mr.. Roberts^ pay n^t^i'^f "he*" 
the costs, caiise was this day shewn by bankrupt, the 

*> ^f note having 

been deposited 

Piumer. — It is clear, that the suit does not abate the beginning 
by the bankruptcy of the plaintiff. It may go on tos^^Tebt 
in his name, and therefore the^eri facias is, prima ^rom^th^bank- 
facici regular. If the assignees chuse to take the^wp*; a^wjeio 

« y» * set asicie ioe^^» 

benefit of the suit, and stand in the place of the/a.wasdis. 
bankrupt, they must bring a scire facias on the"^ *'^* " 
j udgment for that purpose. If they mean to change 
the attorney, they must move the Court, and can 
only obtain leave to do so on satisfying the demand 
of the present -attorney for his costs. He has an- 
other lien on the papers in the cause, the note upon 
whichtheactionwasbroughthavingbeen deposited 
with him to secure a sum of money advanced to the 
bankrupt. To the e?:tent of that security the bank- 
rupt's name is only used as trustee for Mr. Roberts. 
The notice from the assignees, to have any effect, 
should have been given to the bankrupt, or his 
attorney. They need not take notice of any 

VOL. II. P P 
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thing that passed between the assignees and the 
defendant. 

Partridge^ in support of the rule.— It is very true 
that a suit does not abate by the bankruptcy of the 
plaintiflP. The assignees may take the benefit of it; 
and if their right accrues before judgment, they 
cannot have ^ scire facias^ but must proceed in his 
name. From the moment that they gave notice of 
their intention to stand in the place of the bank- 
rupt, his interest in the suit is transferred to them, 
and no further steps can regularly be taken except 
by authority from them. The defendant is ha- 
rassed by this proceeding of Roberts without the 
authority of the assignees, while theirorderprotects 
him from the claim of the bankrupt. The attorney 
has a lien on the papers for his costs; he is not 
compellable to deliver th»-^m up without payment, 
but this does not entitle him to proceed in the 
cause, if the client chooses to settle it otherwise. 
The lien claimed for money advanced, appears to 
have taken place subsequent to the commence- 
ment of the suit, and can therefore make no differ- 
ence in the situation of the parties with regard to 
the defendant. 

The rule was discharged, with costs. 
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Markham V. Wilkinson, 

OT/4JVXJBF moved for a sequestration against the 
defendant, who was in the custody of the she- 
riff of Yorkshire^ upon an attachment^ for not pay- 
ing the arrears of tithes pursuant to the decree 
in this cause. 

w 
* • 

Thomson, Baron, objected, — that a sequestra- 
tion only goes where the party is in the custody of 
the warden of the Fleet, not of a sheriff, and men- 
tioned the case of Sir Sidney Smith v. Meadows^ 
where it w^s so ruled by Lord Bathurat. 

S/awfc^ accordingly moved for a Habeas Corpus^ 
in order to have him committed to the Fleet. 



Serjeants Ian 

Hall. 

Wednesday^ 

8th July. 



Lewis and his Wife v. Rogers. 



-nY the marriage*settlementQf the plaintiff, Mrs. 
-*-* Lewis^ with the defendant's late father, the 
estates in question were settled in trustees, for the 
husband and wife, for their respective lives, re- 
mainder to the first arid other sons in tail. The 

p p 2 



Seijeaots Inn 

Hal'. 

Friday^ 

19th December^ 

1794. 

A, tenant fur 
life, with re- 
mainder to B. 
in tail, commits 
a forfeiture. B. 
in consideration 
of an annuity 
for the life of i^. 
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releases. The husband and wife levied a fine bv the usesofwhich 

release is not 

againstthe heir they took back estates for life to themselves, an 
and B.u there-' estate foF life to the defendant^ (the eldest son,) 
^te*i;i?od^ with remainders over. The defendant, after his fa- 
the life of!S **' ther's deaths and the second marriage of his inotlier, 
aithoaghtbe brought an ejectment. The action was compro- 

release coo- 

toinedDocove. mised; and the defeiid^ot^ by an indenture then 
att^ranU"*^ '^entered into, in coitsideration of an annuity of 60/^ 
a year, remised amd released to the plaintiff, all his 
right to the lands during the life of bis mother. 
The defendant afterwards brought another ac- 
tion of ejectment for the premises. This bill 
was filed for an injunction, and to have a le* 
gat conveyance, according to the fomaer s^ree<> 
ment. 



Jiichardsj for the plaintiffs, insisted, that the 
estate for life of the wife being gone by the fine, 
there was nothing in her upon which the release 
could operate, ancrtherefore, as the plaintifiPs had 
given a valuable coisideration^ they were entitled 
to a legal conveyance. 

OweUj for the defendants. — By the fine, the estate 
for life was not wholly gone, but might be avoided 
if the defendant chose to tak(Q advaatiage of the 
forfeiture; he has released his right so to do. 
That is the best legal conveyance; it operates to 
strengthen the possession of the phtintiffd^ whici 
was before valid against all the world but him- 
self; a further conveyance would therefore ht 
superfluous. 
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A doubt was suggested by Mr. Baron Thom- 
•OK, whether the issue of the defendant might not . 
enter in case of his dying before his mother. 

Owen. — They can only enter fpr conditiona 
broken in their own time ; against them the plain- 
tiffs will hold as of their original life estate. 

The Court was clearly of opinion with the de- . 
fendant upon the other grounds; but seeing a 
doubt upon this point, desired the case to be ar- 
gued again. 

This cause coming on again ; Serjeant'. lan 

Hall. 
Sth July, 

Richards relied on the case 1 Rollers Abr. S5&. ^''95. 
(L) 9. 857 w, (R) 4. to prove that the issue of the 
defendant might claim the forfeiture incurred by . 
the plaintiff, notwithstanding the release. 

Owen. — The case cited was^ where the ancestor 
released for the purpose of enlarging the estate of 
the tenant for life. At the time of the release, the 
remainder-man in tail in that case could claim no 
forfeiture, for none had then been incurred : then 
his release could not have the effect to bar the right 
of claiming the forfeiture ; for a release does not 
bar a mere possibility, Sbep. Touchst. 391, 894. 
In the case cited, if the tenant for life had com- 
mitted a forfeiture after the release, a right of 
entry would have resided in the tenant in tail, dur- 
ing hb life, aad the release woul^only have had 
the effect of estopping bis ciaim ; but as soon as 
the estoppel was removed by his death, the right 
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of claiming the forfeiture might well be exercised 
by the heir. Here, on the contrary, the ancestor, the 
defendant, does not by his release enlarge the estate 
of the tenant for life; it merely operates to release 
^the right of entry for the forfeiture, and therefore 
leaves the tenant for life in his original situation. 
But although a release which operates to enlarge 
an estate, may be fdr life or years, a release of a 
right of action or entry for one hour, is good for 
jever. Sheph. Touchst. 33h 2 Co. Litt. 280. a. 

The release would clearly have barred the issue 
if the estate had been a fee simple, or a conditional 
fee before the statute de donu. That statute merely 
defends the estate from any attempt of the ancestor 
to " disherit" the issue; but a release of a right of 
entry for a forfeiture does not tend to disherit the 
issue, nor can be assimilated to it in principle. The 
statute gives a particular remedy to the heir in tail, 
upon alienation by the ancestor^ the writ of ybrme- 
dmi; this remedy cannot be shewn to have ever 
been applied in a case like the present, and we are 
therefore to presume that it does not extend to it. 
A right of lentry is not given expressly by the sta- 
tute to the heir against the deed of his ancestor, 
and therefore, is not to be given by implication. 
Co. Lit. 233. b. The common-law remedy of 
entry for the forfeiture, is barred by the release; 
and therefore the heir has no mode of enforcing it. 

Even if the heir could claitpi, the plaintiffs have 
no equity to be relieved against that hazard; they 
Jiave purchased this title, such as it is, and there is 
np covenant for further assurance. Thpre is no 
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necessary presumption that the release was meant 
to extend beyond the life of the son : and no parol 
evidence of the nature of the agreement can be ad- 
mitted to contradict the effect of the release, nor to 
establish a different contract. 

/ He also argued, from the inadequacy of the con- 
sideration, that the plaintiffs had no equity to 
have their estate secured. 

Iiichards^\n reply. — The present release operates 
in the same manner as every common ledse and re- 
lease. In the common conveyance the lease is 
made merely to givea possession in law upon which 
the release may operate : here the plaintiffs had ac- 
tual possession, which superseded the necessity of 
a lease; then it operates as a lease and release to en- 
large the estate as far as the releasor has power to 
do so: and this is in truth a question, whether by 
lease and release a tenant in tail can bar his issue of 
any right under the gift. By th^ forfeiture the 
estate for life was gone, but the possession re- 
mained, and can only be avoided by entry. The 
defendant has barred himself from entering, but he 
cannot restore the estate for life, nor bar his issue 
from entering, when the estate descends to them, 
unless by the usual modes of fine or recovery. 

Although there is no covenant for further assur- 
ance, the same intent may be collected from other 
parts of the deed; for the annuity to the de- 
fendant, the consideration of the release, is to be 
paid, during the life of the wife to him or his 
executors. 
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Macdonald, Chief Baron. — The clear intent 
of the parties to this transaction, was, that Mrs. 
' Lewis should enjoy the estate for life, ^s if no forfei- 
ture had been incurred ; ^ and the annuity which is 
1 granted as a remuneration for it, is properly made 

commensurate in duration. Then the intent of the 
parties being clear, -and 'there appearing no fraud 
norinadequacy of consideration to vitiate the trans- 
action, the only question is, whether this intention 

has already been carried into execution ? 

» 

The argument for the defendant would involve 
this absurdity, that while the ingenuity of the 
profession has been exercised for centuries, in devis- 
ing the proper means to bar entails, and only three 
kinds of bar have hitherto been known^ fine, re- 
covery, and collateral warranty ; a fourth, more 
obvious and simple than either, by release, has 
escaped their observation. 

Since the statute de donis, the privity between 
the' ancestor and the heir is hardly more than 
between a tenant for life and the remainder-^ 
man. Except as to the power of leasing, of com- 
mitting waste, of barring by fine or recovery, and 
some other particular privileges of a tenant in tail, 
he may be considered as a mere tenant for life. 
The release operates to convey all the interest of 
the releasor, and no more. The heir will inherit 
performam doni^ not at all affected by any coD" 
tracts of the ancestor. 

As the release does not convey all the interest 
in this estate which the parties have baigained 
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for, the defendant must execute such conveyances 
as will have that effect. 

HoTHAM, Baron. — I am of the same opinion. 

■ 
Perryn, Baron, concurred in the same opinion. 

Thomson, Baron. — I am of the same opinion. 
The want of a covenant for further assurance is of 
no consequence. If a tenant in tail conveys by 
lease and release without such a covenant, yet he 
is decreed in equity to make a valid conveyance. 



• Hurst v. Thomas. '^^l 

rpHE bill was for a discovery and account, and?^^3'foi^* 
**• for an injunction. The defendant takinsr an ^«»tofan an- 

^ ^ o swer, and the 

order for time, the injunction went. He after- defendantaftfiv 

wards d^osory. 

wards demurred to the prayer of an injunction, and the demar. 

and answered. The demurrer was allowed. ycVthe inunc- 

tion cannot be 
diflsoWed with« 

Simeon, for the defendant, insisted, that, on the<«t*h« p^*- 

▼loas ordeTt 

allowance of the demurrer, the injunction ought 
immediately to be dissolved, as it appeared to the 
Court that the injunction ought never to have 
been obtained. 

Martin contended, that by the practice, the in- 
junction could not be dissolved, without a previous 



/ 
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orderfor that purpose, and undertook to shew cause 
next day, . . 

The Courts on consulting with theofficers, found 
this to be the practice ; and it was so ordered, 
although they thought the reason of the thing 
strongly the other way. 

Vide post^ page 59 1 • 



i^%V *^- ^- Christie. 

ecr'sbondto FiiHE defendant, as auctioneer, had given a bond 
dcr^GM?!!!. ^o the Crowu, as required by 19 Geo. III. 
forfeitiijthe ^' ^^* *' 7* ^ud did uot, withju 28 days after each 
aS*i*not' ^°*'sale, deliver in the account required by the bond, 
mcrciyasecu- accordiug to the directious of the act. 

rityto compel 



•n account 



The Bond being put in suit, and judgment by 
default thereupon, \Rom and Fonblanque moved, 
that the proceedings might be stayed, on payment 
of the principal, interest, and costs. They produced 
an affidavit, that from the multiplicity of Mr. 
CAm/2V«business,]twas impossible for him tobave 
all the accounts and vouchers required by s. 12. 
ready to produice at the day, and that the accounts 
had since been delivered. They argued, that this 
was like the conimon case of a penalty in a bond to 
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enforce payment of money, which is always consi- 
dered as a security only. In equity, wherever the 
matter is capable of a pioney compensation, it is 
done, and the penalty never insisted on. Non- 
payment/or non-accounting at the day,, is most 
particularly a subject for compensation in common 
practice. The crown is bound to do the same 
equity which prevails between individuals. 

The Attorney General. — The Reason of requiring 
regular and short accourits is very obvious. If they 
are allowed to be behind one month, they may for 
.five years, and the security arising from speedy in- 
vestigation is lost. The revenue is raised for spe^- 
cific purposes, and is for the most part appropriated 
to services within theyear, which depend upon the 
punctual payment of each branch of the revenue.^ 
The giving in an account at a subsequent period 
can never satisfy this intention of the legislature. 

The consideration, how far the revenue of the 
Crown is to be treated in the same manner as thei 
affairs of private men, would be an important 
question ; but even between individuals, if 1 bind 
my steward to render monthly accounts, so as to 
shew my intent to consider the time of accounting 
as essential in the agreement, an account at the end 
of a year will not satisfy it. 

I^ACDONALD, Chief Baron. — This application 
becomes of importance, from the infinite conse- 
quences which might ensue, if it were allowed. If 
we relieve the defendant, it must be on the uni- 
versal ground, that where a statute gives a branch 
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I 

of revenue, to be paid periodically, and imposes a 
penalty on failure of such payment, it is sufficient 
if the money is discharged at any subsequent time. 
This proposition cannot be supported. The re- 
venue is periodical, to satisfy periodical expendi- 
ture. The time of payment becomes therefore es- 
sentiaU The case of auctions is particularly clear. 
It is considered as a ready-money transaction, and 
an immediate account is therefore required. The 
provisions of the act clearly and anxiously linoited 
the time to 38 days. We cannot say that any 
subsequent account and payment will satisfy this 
clause. The multiplicity of Mr. CAmiiV^ business 
is Ao excuse, where his duty is clearly defined. 

HoTHAM, Baron. — The possibility of a com- 
pensation does not arise in a case like the present. 
The army and navy must be paid. If the revenue 
is behind, their payment stops, but no compansar 
tion is made to them. Paying interest to the 
Crown is not therefore a compensation for the 
whole evil. 

Perrvst, Baron, and TtiQM$9)fi Baron, were 
of the «ame opinion. 

The rul^ was discharged. 



N. B. This case now stands for argument in 
.the House of Lords, upon an appeaii^ 
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The Attorney GENifiRAL t;. Lane. 



JDICHARDS moved for issues to try sonie facts 
in the cause. Being consented to by the 
Attorney General^ the motion was granted without 
any objection being made.* 



■u . w vw 'ImMi ssa 



' » »» «■ 



"Vea v. Yea. 



^^N referring, for taxation,, the bill of costs of the where the son- 
solicitor for the plaintiff. Lady Fea, about of gr«>at delay 
one.seventh was taken off. Llwufr 

Court will not 
give him his 

Partridge and Hart moved, that the solicitor ^uon,titi^^ 
might pay the balance due, and the costs of the i^ss than one. 

• __ - - ■ . sixth part is 

taxation. They shewed great delays on his part, takeu off. 
in giving in his bills ; and that, by the report, it 
appeared, that the balance was against him from 
the sums he had received. They insisted, that the 
Court had a discretion over the costs, unless where 
more than one-sixth is taken off: that this was a 
summary mode of getting payment of the balance 
really due, instead of suing at law. Where a suit 
at law is brought, the plaintiff, upon proving a 

♦ Vide ante, page 480. 
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balance in his favour, has costs. So this proceed- 
ing should follow the nature of that for which it 
is substituted. 

Plumer and Simeon, on the other side, argued, 
that the Court had no discretion as to the costs. 
A solicitor is of course entitled to all the costs he 
is put to in the suit, unless where he is punished for 
personal misconduct, by personally paying them. As 
to taxingbills, thedegreeof misconduct which shall 
incur this penalty is defined by the legislature — an 
overcharge of one sixth part. Even if the Court 
had discretion over the costs in other cases, that 
must be exercised on proper grounds, for some ex- 
ceptionable items in the account itself^ not for 
delay, or other general misconduct in the cause. 
Here the taxation has been so rigorous, as to dis- 
allow several sums paid by the solicitor, fees to 
counsel, and others; which the Master thought uor 
necessary ; yet thebillisonly reducedone-seventh. 

The Court thought the conduct of the solicitor 
not such as to deserve being punished by payment 
of costs, nor so pure as to entitle hina to costs from 
Lady Yea. 



/ 
/ 
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Hurst v. Thomas. fu^fT 

1 1 in July, 



JffARTIN shewed foT cause against dissolving ^t^;^",';;;^'^^^ 
the injunction, that the answer was referred l"*'*^!"®'^'^*^ 

*' ' ' ^ impertinence is 

for impertinence. He insisted, that this was sufB- » good ground 

- .^ . , , tocontmuean 

cient cause; for it exceptions are taken to the an- injunction. 
swer, that waives a reference forimpertinence. Then 
we cannot except till this is disposed of; and as the 
exceptions, when taken, may be shewn for cause 
against dissolving the injunction, all proceedings 
necessarily previous to the filing exceptions must 
also be sufficient cause. The practice of the Court 
of Chancery is accordingly. 

Simeon, for the plaintiff, contended that a re- 
ference for impertinence is no cause to continue 
an injunction. It is not as yet pretended, that the 
answer is not full ; perhaps it never will be ex- 
cepted to. He stated the practice of the Court 
of Chancery not to warrant this attempt. 

Thomson, Baron, read a case in this Court, 
7th November 1787, in which a reference for im- 
pertinence was allowed as cause for continuing the 
injunction. 

. Richards, being asked by the Court, declared 
his opinion of the practice in the Courts of Chan- 
cery to be as stated by Mr. Margin; but did not 
recollect any case in point. 
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Johnson^ amicus curice^ mentioned a case in 
Chancery where it was so decided. 

The injunction was continued. 



=s: 



Saturday, 
] ) th July. 



By a grant to a 
ranger of a 
forest of all 
wood blovon wr 
thrown doton by 
the wind, and 
all dead mood, 
and the boughs 
and branches of 
treeSf and wood 
in the said forest 
out q^or thrown 
4own, branches 
cut from trees 
felled for bis 
inaj€8ty*s ase 
do not pass. 



The Attorney General «). Lord Stawsll. 

« 

npHis wa^an information stgaitist Lord Stowett, 
•*" as lieuteMnt or keeper of the forest of AKce 
Holt and 1V0alnieir in Hampshirt. 



The grant of the office was by letters-patent, 
by which \m Majesty granted, for a tettn of 
years, to trustees for the defendant, " a fee fttttft 
' rent of 9\L S*. Ud. out 6f the nuanor of W., 
' and the dillce of lieutenant or keeper of the fottAt 
' of A. H. and fV., to hold tht same, with aM i>f- 
' fices, liberties, privileges, Waged, fees, rewardi^, 
* and other profits and commodities thereto be- 
Mongin§y with power to appinitt a deputy or 
' deputies, aiid sio mBsky ioresterd of keeperts as 
^ heretofore were appoi)»tcd>, fi9r' 'the safe custody 
^ of the said forest, and to have all manner of a»(Mii 
' blown or thrown down by the wind, and all dead 
' iwoodj, and ike boughs dnd branches of ir^ and 
^ wood m the said Jvrssi^ ent off or thrown dowm^ 
^ and f*ouse*bote and^re^ote^ for hknaelf and the 
' foresters and keepers." 
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Bytbe covenants ofthe trustees in the grant, the 
defendant was bound ^* to repair the lodge$^ fences, 
and inclosures, at his ownexpence; to pay the 
salaries, stipends, and wages of tb^ foresters, 
keepers and officers of the forest; to preserve 
the game, and also the woods, timber, add other 
trees, from cutting, chopping and spoil; and 
so pre&erved^ to leave the same at the end pf the 
" term/' 

The ancient grants had been to the same effect: 
'^ Ac omnes et omnimod. boscus vento prostrate 
*^ sive prosternend. et boscos iHortuos^ necnon 
^* ramos et frondes quorcunq. arbon et bodcor. in- 
fra forest, predict, et ear; utrampue succis. sive 
prostrai. et in poster, duran, termih. predict, 
succidend. sive prosternend/' Sfc. 



IS 



The fotiner grantees, during the present century^ 
had been accustomled to take the hps, tops, and 
boughs of alt wood cut down by order of his Ma- 
jesty, or otherwise, within the forest, or to have 
a compensation in lieu thereof. But this was some- 
times diitputed by the officers of the Crown. The 
l2ompensation varied; Bark also wai^, in some cases, 
claimed, and allowed. It was plain throughout^ 
that the officers of the Crown had paid little or no 
Attention to the letters-patent, or to the nature of 
the right claimed udder them. 

• hordSta/mell insisted, that be was entitled to 
the lops, tops, and boughs of all wood cut down 
Ifi^ithin the forest, by order of his Majesty^ orother- 

VOL. II. Q Q 
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wise, and admitted that he had taken them, ac^ 
cordingly. 

The Solicitor General^ Campbell, and Alexander, 
for the Crown, contended, that the ckiim ought 
to be confined to the boughs and branches cut or 
thrown down from trees standing in the forest. 
The word frondes plainly relates to standing trees 
only. The expression in the English gr^LUts will 
bear no other signification. ^^ Cut off or thrown 
^' down'' must relate to the branches, not to the 
trees. This is also an explanation of the Latin 
grants, in which the wovd^ siiceis.siveprostrai. are 
to be read, succisos sive pro»tatosy not suecisofum 
sive prostratovu m . 

The grant gives, in the j^rst place, all wood 
thrown down by the wind, whether whole trees 
or branches. It cannot be understood to give, 
in the second clause, the branches of trees thrown 
down^ for the whole tree was given by the ^rst 
clause. 

All the other emoluments granted to the keeper 
are precarious. Beasts taken in the forest, waifs 
and strays, honey and wax, right of fishings fines 
and amerciaments, Sfc. and still more strongly the 
other emoluments arising from the trees, are all 
trivial and precarious. Noscitur a sqciis. We can- 
not suppose that this clause means to give all the 
branches, which are the most valuable part of the 
wholewood. 
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If the Crown chose to cut down the trees in the 
iforest, and carry them out entire, before severing 
the branches, the claim would be nugatory; but 
there danhot be a claim of right against the 
Crown, tlie benefit of which depeqds upon the 
pleasure of its officers; 

If the lops, tops, and boughs go to the keeper; 
the Crown has only the main trunk of the tree. 
If any repairs orpafmgs are wanted, for which the 
branches are proper, they must be bought from the 
keeper; dhdthe Crowd would be a loser by the 
forest, ^s in fact it has been. But the Court will 
not construe this grant so absurdly, as to pasis the 
whole beneficial interest in the forest to the person 
appointed to preserve it for the Crown. 

If there is an anibigiiity, it is to be taken most 
Strongly slgain^t the grantee, especially in the case 
of timber in a forest, which has always been care- 
fully guarded, as one of the nlost dseful parts of 
the royal demesnes, and over which the prerogative 
is particularly extensive. The Earl of Rutland's 
Case, 8 Co. 66., establishes this general rule of 
interpretation of grants froih the Crown, in the 
strongest manner; So the Earl of Cufnhetland^a 
Case, 8 Co. 167. ; the Lord Berkeley*^ Case; 
Plowd. 243, a; 2 Rolle'iS Abr. 194; 126. 

I 

Usage canhot be admitted to add to the grant; 
where the meaning is sufficiently clear without it ; 
and here th^ usage is deafly ustirpati^n - oil the 
one hand, and negligence on the other; for bart 
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kho V9M Allowed to the keepers, wbiefa 16 ncyt now 
claimed. 



Gtakamy 



, and Ray J for the defendant. 



The grant of the Crown is to be construed like 
other grants, where the meaning is clear, and no 
forced construction can be admitted to overturn 
the plain and liberal sense of the words. In the 
forest laws, the principal view was always the pre^ 
servatiott of the game. As to the other emoluments 
of the forest, the Crown has in general given the 
greatest share to the keepers; and these offices, be^ 
ing meant as beneficial grants, are to receive a 
Hberal construction; not such as will bring it to 
a doubtful balance of profit and loss between the 
Crown and its grantee. 

If the words of the grant are read ^^ succisonritf 
'' sive prostratortim/' there is no doubt in the case : 
and this seems to be most consistent with the rest 
of the grant. In the former clause, all wood thrown 
down bjf the wind is given. Then it would be ab« 
surd to give afterwards the branches thrown 
down by the Wind, for they passed before. But if 
it is understood that, in the first clause, all wood 
thrown down by the wind is given, and that the 
second clause includes the branches of all trees, 
whether cut down^ or thrown down^ by whatever 
means, the whole grant is consistent. 

\ 



But supposing the words to be ^^ succisossive 
'' prostrates/' the meaning will be nearly the same. 
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ft is then a grant of the braacliea cut off or tbrowa 
down from all trees in the forest. There is uq 
^xpnessioB limiting it to the braaches of standing 
trees. The words arbor um eiboscorum implj th^ 
generality of the grant '^ of all living or dead trees/* 
In the forofier clause, wher6 only tr^s blown dowa 
were fifiven. the wocd bm^scos alone is used. 



But if there were uny doubt, the usage is cer- 
tainly a strong evidence, at least, of what the £m* 
fin words were, which, by the contractions k^ the 
writing, pre now ambiguous. The usage has be^o 
of sufficient duration to bar ia a w«it of right. 

The Court thought it perfectly etear, that the 
grant meant only to give the branches cut off or 
thrown down from trees standing in the forest. 
Trees " in the forest," are trees growing there. 



The usage is said to have been otherwise; but 
there does not appear to have been any settled 
usage upon the subject. It is clear, that the grant 
has never been 'attended to on either side, > and 
therefore their conduct can have little or no weight 
in explaining it. 

Another question ppon this ipformation re-Grantec^fer 
lated to hay-bote, cartrbote, and plough-bote, J.*„"^^^^^^^^^ 
claimed and taken by the defendant, and house- ^^^^^^Ji'^j ^'°* 
bote and fire-bote, taken without beip? ajisisfned e«toters as a 

-o 57 - tcnaniforycan 

by the regarder^ or any officer for the Crown. No 
regarder had been appointed ui ([he forest for 
thirty ye^rs. 
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The hay, cart, and plough botes were claimec) 
by him as incident to the nature of the office. 
Hay-bote is for keepfng up theinclosures, which 
the lieutenant is bound to do^ and therefore shall 
be presumed 'to have every thing necessary for that 
purpose. So cart-bote and plough-bote are in- 
cident to this grant. Here the keeper is to be 
considered as having a terin in the forest^ for which 
he pays a very high render, the salaries of the of- 
ficers, repairs of the premises, and preservation of 
the game and timber. The land that is the subject 
of the grant must be subject, like all other land, 
to the common rights of tenants for years, among 
which rights these estovers are. Dyer, 19. b. 
Co. Litt. 41. b. So, by the same case, the par- 
ticular botes given do not exclude the rest, for it 
is only an affirmation of what the law gave him 
before. 

. The having the wood assigned for fire-bote and 
. hay-bote is not necessary, 4 Inst. 300. It is there 
,said, the regarder should, in convenient time, af- 
terwards have notice. But, in the present case, 
(here was no regarder; and therefore the want of 
having the timber assigned, or of notice after- 
wards, is not the fault of the defendant. He is 
not to lose the benefit of estovers, because the 
Crown neglects to appoint a regarder. 

It ii; iq evidence, that these profits have been 
^aken by the former keepers, as far as memory can 
reach; and there is no evidence of their ever hav- 
ing been withheld, or not enjoyed by the keeper. 
Then we are entitled to claim under the general 
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words in the grant," of all liberties^ privileges^ &c. 
belonging to the office/ 

For the Crown^ it was insisted, that the claioi 
should be limited to the words of the grant. This 
is not in the nature of a demise. The possession 
of a forest remains in the Crown, and the keeper is 
only the officer who is to preserve it. If no estovers 
had been given, none could have been claimed ; and 
whatever the keeper is bound by his covenants'to 
perform, he mu$t do at his own expence. 

The rule, that the timber' in the forest shall not 
be cut down without the view of the regarder, is 
established in 4 Inst. 297, 999. Hoare^s Case in 
Sir' W. Jones, 269.. Manwood's Forest Laws, 
37 i 9 372. By all which eases it appears, that even 
the woods of a subject within the forest cannot be 
cut down, without view of the forester or regard6r, 
lest the game should lose the necessary cover. 

If the Crown neglects to appoint a regarder, ho 
right arises to the keeper, or others^ to cut the tim^* 
berat their pleasure; for no laches are imputable 
to the Crown. It was the duty of the defendant, 
as having the general superintendance of the forest, 
and as being obliged to pay the salaries, to see 
that the offices were filled up. Having an interest 
in the subject, he should have applied to the Crown 
to appoint a regarder; and we are to presurhe, that 
the Crown would have done what was right, 

. Macdonald, Chief Baron. — ^The nature of the 
defendant's interest in the profits of the forest/ is 
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marked by the letters-patent, where they describe 
it as an office to be held by him. This, viiermim% 
imports, that it is held by him, not for his own 
benefit, but for that of the Crown. He has a cer-* 
tain salary and emoluments allowed him, for wbicii 
he is to pay the salaries of all the inferior ofi^q^rs, 
and to keep the premises in repair. 

It is clear, that the grantee can be entitled to no 
other benefit than what the grant ei^pressly giv^ea, 
or can be clearly inferred from it. It is not 9 
demise of the forest, and therefore the right of the 
tenant on a demise of land does not apply to the 
C9se. 

But it is insisted, that, by the practice which has 
obtained in the forest, these estovers may be claimed 
under the general words^ as customary emolumeBta 
of the ofi^ce. But the evidence proves a great deal 
too much. They say the practice has been, to 
take timber for all the estovers, without stint, and 
without any assignment. This is not ckiiaed by 
the defendant ; and the amount of the evidence 
is,' therefore, no more than this, that the officers 
of the Crown, who ought to have protected its 
rights, have long been in the habit of neglect- 
ing tjieir duty. The taking has been clearly ille* 
gal, being without assignment or notice, *and 
therefore cannot be evidence of a right. By the 
passages cited from Manwood^ it is perfectly clear, 
that a private person having woods within a forest, 
cannot cut them for estovers, without view of 
the officers ; afariiorij this cannot be done by the 
tiefei»daat, who has no personal interest ia Ae 
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forest, and is appointed to preserve it for the 
Crown. 

f 
The circuiDstanee of there beinff do regarder "^^ '^"s^f ,. 

^ ^ canDOt cut tiiii« 

canoot avail him. He has not used the proper i^r for estovers 
diligence to get that office filled ; and if he had, view of the re 
even that could not have given him aright to take tbit officers' 
the timber at his own pleasure. Had be, in such hrhM^rke^iHiq 
a case, used his utmost endeavours to have the in- ^^^^ ^® ***^* ** 
tefeats of the Crown protected, by the view of its 
other officers in the forest, it would have been hard 
to have directed an account against him; but no 
such circunastances can be shewn in bis favour. 

The defendant had cut down green wood, and I^^l^e^ 
exchanged it for seasoned timber, to repair theofdfo*^,^/^rt^ 
house* He had also added new buildings, andjj^^^Tj^ 
enlarged the old, upon the. premises, and fenced a ^^^^^^ 
x»ew inelosure, with wood taken from the forest. 
As to these also, the Court held it perfectly clear, 
that an account must be taken against him. 



Lygon t;. Strutt. iithJn^^ 

rpHis was a suit for tithes of common lands, in-^?beUMid^» 
closed by a late act of parliament, lying inp^ce'P^nports 
the forest of Duffield, in the county of D^rfty.couot of the 
The plaintiff, the impropriate rector,^ derived his Sl^^^JJr*?! * 
title from the College of Newark. The defendants eWd^S^tlit 

fact. 
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insisted, that the place was extra-parochial^ and 
that the tithes of the forest had formerly belonged 
to the Abbot of Tutbury, had come to the crown 
on the dissolution of that monastery, and bad since 
been granted to the tertenants. They produced an 
ancient manuscript, found in the herald's oflSce, 
purporting to enumerate the possessions of the 
monastery, and giving an account of the title to 
these tithes. The counsel for the plaintiff protest^ 
ed against their right to produce this evidence^ 
biit consented to admit it. 

In giving judgment in the cause, the Court said 
that this book could not have been received in 
evidence, but by consent. 



Wh«ra a title 
to tithes io a 
layrOian is 
clearly made 
out, thongb 
not supported 
by possession, 
the Court will 
decree an ac- 
count without 
an issue. 



The Court, upon the whole case, thought it per- 
fectly clear, from the ancient documents, as well as 
from a great preponderance of modern circum- 
stances, and of evidence of reputation, that the 
place in question was within the parish and rectory 
of Duffield;^ and although the land-tax for this part 
of the parish was separately assessed ; although there 
were many instances of refusal of tithes, and no 
continued or clear possession ; and although there 
was some contradictory evidence as to reputation; 
yet the Court decreed in favour of the plaintiff 
without an issue, and directed an account. 
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The Attorney General v. Richards. 

THIS information stated, that by the royal pre- where a nui- 
rogative, the sea and sea-coasts, as far as the prestareina 
sea flows and reflows, between the high and low c^mitted, an 
water-marks, and all the ports and havens of the e"qu[ty*Ji5 ^"^ 
kingdom^ belong to his Majesty, and ought to be ****** '^• 
preserved for the use of his Majesty's vessels, and 
others, and that his Majesty has the right of super^ 
intendency over theni, for their preservation. 

It then stated, that the defendants, in 1784, 
erected a wharf or key, two docks, and other 
buildings, between high and low water-mark, in 
'Portsmouth harbour, adjoining to Oosportj so as both 
to prevent the boats and vessels frongi sailing over 
that spot, or mooring there; and also to endanger 
further damage to the harbour, by preventing the 
free current of the water to carry off the mud. 
The information therefore prayed, that the defend-> 
ants might be restrained from making any further 
erections, that those made might be abated, and 
the harbour restored to its ancient situation. 

* The defendants claimed to hold the soil of the 
place in question, under letters-patent, 14th Jufy^ 
4 CA. I. These letters-patent recited, that a com- 
mission had issued to the sheriff of Hampshire, and 
other persons, to examine all the mud-banks and 
*8ea-marshes, within a certain district, on the coast; 
and, by a legal inquest, to inquire and report, whe- 
ther any, and what part of them, might be reco-. 
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vered from the sea, without injury to any person* 
They made a return, certifying, that certain mudr 
lands, aod lands covered with the sea, ground the 
town of Gosporij might be recovered from the sea, 
to the great benefit of the nation, £^nd without in* 
^ury or damage to any person. The letters^patent 
on the foot of this return, and in consideratioa of 
the services of the grantees, and of the money to 
be by them expended in recovering from the sea 
the lands granted ; of the special favour, certain 
knowledge, and mere motion of the King, did 
grant to M^vj/ Wandesford and William WoMdesfoord 
certain mud-lands^ and lands overflown with the 
sea, (among others, certain lands overflown with 
the sea, on each side of Gosport^ and there fully dc* 
acribed,) and also discharged the same from all 
claim of tithes from the Crown, during seven yeais 
from the date of the lands being recovered and em« 
{)anked from the sea, rendering a rent of 4d. /i«r 
acre for every acre recovered till the year 1690^ 
find fromtiiat period, the jpent of Is^ 

Two of the defendants also pleaded possesaion 
of the place in ^juestion for more than sixty years. 

It was much disputed, upon the evidence, whe« 
ther the place in question wasincluded within the* 
grants or not ? The defendants did not produce 
the conveyances, and the deduction of title fron) 
the Wandesfordsj to the persons from whom they 
derived immediately their claim. They only psQe 
duced the conveyance of this parcel of mud^land 
to themselves, by persons stated in the coqvey^^ 
Mice to beentitled under the letterspfiatent. 
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It was admitted, that the defendants, or those 
finder whom they claimed, had had possession of a 
piece of mud4and adjoining to the piece in queii- 
tioh, for upwards of sixty years. The ground in 
question had never been recovered from the sea, 
till the erections complained of by the bill, and 
which were made after notice of the intention to 
dispute the right ; but the defendants had had pos^ 
session, by keeping floats of timber mqored there, 
for some time before. 

It was proved, that the embankment was highly 
prejudicial and dangerous to the harbour, and th^ 
it was peculiarly, hurtful to the town of Ootportj 
by preventing boats from coming immediately up 
to the town, on that side, as formerly. 

This case was ai^ued during the term by 

The Ati0rHeyOeneraltsLti6 Solicitor GtHeral^Aiex:- 
ander^ Camphtll^JkvA Percival, for the Crown. The 
prima /<icf«rightoftheCrown to allports and arms of 
the sea!, and to the soil thereof, is clearly established. 
The nature of that right is explained by Lord 
Hale, in his treatises De Jure Maris and Ve F&r^ 
tibus Moris'*. It is there shewn, (p. 13.) that the 
King has the soil of the sea-coast and havens, and 
entitled to the profits thereof as a jus privatum ; 
and so far as it is considered in that light merely, 
he may grant it away. But he has also (p. 8i. 83. 
88, 89. ) another right in the arms of the sea, the 
right of a free passage for all his subjects, and 

♦ See Mr. Hargrave^s Law Tracts. 
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Others, and of having all havens, and branched of 
the sea, preserved from nuisances, for that pur- 
pose. Tiiis is a right similar to the King's proi- 
perty in highways, a mete jus publicum vested in 
the King for the use of the subjects. This, by 
its nature, is unalienable, and shall prevail against 
any claim set up against it. Lord Hale, De Jure 
Marisy 13. De Jure Portibus^ S5. 

Where any invasion of the jus privatum of the 
Crown, in arms of the sea, or ports, takes place, 
by encroachment on the soil, it is a purpresture. 
Glanville, 1. 9. c. 11. Spelm. Gloss. Purprestiirei 
Where the jus publicum is violated, it is a nui- 
sance; and it frequently happens, as in the pre- 
sent case, that a nuisance in a port is accompai- 
nied with a purpresture, or encroachment on the 
soil of the Crown. 

All nuisances may be abated by the mere act of 
any individual; but.in the case of the Crown, the 
more proper and decorous mode of proceeding, is 
by information in a court of jjustice, for ascertain- 
ing the right. This may be done by information 
in equity, as well as at law; and the nuisance may 
be decreed to be abated. 

in the case of a purpresture, 'the same mode of 
proceeding has been held proper. In case of a 
decree for the Crown, an inquiry is directed, whe- 
ther it be most beneficial for the Crown to abate the 
purpresture, or to suffer the erections to remain^ 
and be arrented. Where the purpresture is also a 
nuisance, the Crown has not this election; for it 

t 

cannot sanction a nuisance. 
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In the case of the Attorney General v. Philpot^ in 
this Court) 8 Ch. h the informiattion stated tiie 
Crown to be seized of the river Thames where navi- 
gable and an arm of the sea, for the use of the ships 
resorting there ; and that the Crown was also seized 
of the soil between high and low water-mark: 
that the defendants had lately encroached upon the 
soil of the King, and had thereby stopped the course 
of the river, and rendered it less convenient for 
shipping, and for their mooring in the pool. The 
information therefore prayed, that the encroach- 
ment might be declared a purpresture, and be 
abated as such. The defendants set up a defence, 
that they had had the leave of the High Admiral, 
and that their eiicroachment was no damage to the 
shipping. The Court declared, that purprestures 
on navigable rivers ought to be abated. They ac- 
cordingly directed a commission to inquire, whe- 
ther the fact complained of was a purpresture. 
The Commissioners returned that it was, and the 
encroachment was abated. . 

• • 

So in the case of th& City of Bristol v. Morgan, 
cited in Lord H^\e's tVB?itise De Portibus Maris^ 
p. 81. The bill stated the benefit of navigable 
rivers for commerce, and the right to have all pur- 
pres^tures therein abated. It was proved, that the 
defendants had erected houses on the banks of the 
Avon, so as to strengthen the river, and to incom- 
mode the passage to and from the shipping to the 
shore: that these houses also intercepted the com'- 
merce to the town, and tended to defraud the re- 
venue. The encroachments were ordered to be 
abated) on the ground of the damage to the city; 
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but were never destroyed^ Mine eoioipotition Itav^ 
lOg probably been entered into* A gimilar case 
is there cited to have been determined be tweeli 
the town of Newcastle and Johnmm^ relative td At 
right of towage on the rirer Tyne. 

In Churchman v. Twutal^ Hard. 163., the plains 
tiff sued by bill, as tenant of an ancient ferry und«f 
the CrowH) to suppress a new ferry set up id the 
neighbourhood) to the damage of his ancient ierry^ 
and to obtain an injunction against renewing it 
The Court there dismissed the biU^ as seeking to 
establish a monopoly ; but another bill being whm^ 
wards filed for the same matter, the Court, on 7th 
Jlpril, 14 Ch. II. (Lord Hale presiding in it^) de- 
creed, that the new ferry should be suppressed, and 
that the defendants should not have liberty ta we 
any ferry-boat, to the annoyance of the plftinliff^s 
ancient ferry*. 

So in the anonymous case^ 9 Atk. 7iO«, wfaef^ 
it was moved to issue an injunction against building 
H small-pot hospital in CM Bath FiekU^ Lord 
Hatdmelu\9ky^ it down^ that, ia the cue of a public 
nuisance, an information by the Attorney Geaeral 
Js the proper remedy. He was then sitting ia 
fei^ity, and must be understood to mo^m tmiu^ 
formation in a court of equity* Besidesy heteftlaed 
the injunction in that case^ upon tbe waa* (rfoM^ 
' rits^ not from any dotibt of bis jbrisdietk»« Ss' 
Coulsmr. Whitt^ 9 Atk^ SI., estabKshM theatt^ 
thority of equity to abats nuisances* Byd^r y^ B^m 

* Sw tk« Mimtte 9Dofc> vmf^VSU , 
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iham^ 1 Vez. 543. Sir Lister HoU*^ case, S Vez. 
193. 

The grant is bad on another ground. The King, 
in \k\sju8 publicum^ had possession of the soil covered 
with the sea, by the passage of his subjects in ships 
over it. But there was no possession of the soil 
under the^W privatum; and the right to enjoy it 
being then only a possibility, when it should be re- 
covered from the sea, could not be granted to a 
subject. The Attorney General v. Sir Ed. Fermer^ 
9 Lev. 171* SirT. Raym. S41. Much less could 
one subject transfer this right to another; for, be- 
tween them^ there is not even acolourof possession. 
It is within the rule against buying pretended titles. 

The grant can at most give only a right of 
icntry; but if I convey an estate, and die before 
entry by the purchaser, the right of entry is gone. 
So here, the right of entry could only be during 
the life of King Charles I. 

The nature of the grant shews, that it was to be 
reduced into possession within a reasonable time, if 
at all. The grant proceeds on a surmise of the pub« 
lie benefit to accruefrom embanking the mud-lands. 
The tithes were not to be demandable for seven 
years after the embankment. The rent from 1630 . 
was to be increased. Then the embanking with- 
in a reasonable time, was considered as a condition 
annexed to the grant, and has not been complied 
with during 150 years. The non-payment of the 
rent during that period proves, that there was no 
possession, actual or constructive. 

VOL. II. R R 
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' But even if this passed by the grant, the grantee 
has since thrown it open for the public use, by al- 
lowing it to continue an open passage for ships du- 
ring so long a period. The King has acquired a 
new right to it, by the possession of his subjects in 
passing and repassing over it for 150 years. A place 
thrown open to the public, as a highway, cannot^ 
after long enjoyment, be shut up. 

The possession of another part, under the letters- 
patent, during 60 years, cannot inure to give pos-^ 
session of the whole; nor can entry upon any part, 
under the grant, be considered as entry upon this 
land which remained overflowed. If there is a 
conveyance o( Blackacre and Whtteacre^ entry upon 
Blackacre^ in the name of both, is good. But this 
supposes that the entry upon Whiteacre was also 
possible. But if Whiteacre was then held by a dis- 
seisor, so as that the feoffee could not enter, the 
entry upon Blackacre does not inure to both. Here 
the entry upon this parcel of land was impossible, 
till recovered from the sea. Besides, the King, by 
the passage of his subjects, has bad ' acttraT pbis- 
session of it, so thai the entry tipon tbe othfer parts 
of the grant cannot be extended to this; ' '-^ 

' ThedefeAdantsy in order to avail tbenis^lves of 
the letters-patent, must either dedncetothetosdves 
a regular title against the Crown, of must shew, 
that the subject was once severed from the Crown, 
and that they are in possession, which presmnesall 
the mesne conveyances. The defendants do neither. 
The deduction of title, under the letters^patent, 
to the persons under whom the defendazrts tmsie- 
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diately claim, is not shewn. It is clear these per- 
sons never had any possession of this spot. Then 
there is no privity, either by title or by possession, 
between them and the grantees, and the defendants 
may be wholly strangers to the letters-patent. 

Even if they claim under the letters-patent, yet 
these erections must be abated ; for it is clear that ' 
the King cannot permit a public nuisance, as this 
is proved to be. De Port. Mar. 85. 

Piggott and Richards^ for the defendant. — It is 
clear, that as far as the jus privatum of the Crown 
is concerned^ a grant of the soil of the sea-coast, 
or of a harbour, is good. But, if the argument 
be true, that no possession could ever be taken of 
the soil while overflown, no grant or feoffment of 
land covered with water could ever be good. 

But on the contrary, Lord Hale says, (De Port. 
Mar. p. S5.) that there are a thousand instances 
of licence from the King to build new wharfs or 
keys, in which licence the right to the soil, within 
high and low water mark« or beyond, is necessarily 
included. > « 

It is agreed, that a great part of the lands granted 
have long ago been embanked ; but possession of 
a part is possession of the whole; and we are there- 
fore entitled to hold by length of possession, in cor- 
roboration of the grant. 

• 

This is a grant of lands to be afterwards reco- 
vered from the sea. It implies, throughout^ that 

BBS 
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immediate embankment of the whole was not ex* 
pected; and, as no time is limited, it is still opeo 
to us to take advantage of it. Our title is suffici- 
ently made out; for the soil being once granted 
away from the Crown, mere possession is evidence 
of the right of the person entitled. To produce the 
whole conveyances is impossible; for this is a small 
parcel^out of an extensive grant, and we are not 
entitled to the possession of the deeds under which 
the whole lands granted are held. It appears, that 
the land immediately adjoining has been embanked 
for more than sixty years» and floats of wood used 
to be moored over the place in question, long be» 
fore the erections now complained of. This was 
a possession ; for it prevented the free passage over 
that part of the harbour. . Then the mode of try« 
ing the right to the land, when the possession was 
in the subject, is by suit at law. As to this 
point, it is in the nature of a mere ejectment 
bill. 

Besides, the information does not pray that the 
soil may be declared to belong to the King, which 
would be the proper prayer, if the right to the soil 
were in question. It merely prays, that the erec« 
tions may be abated, which is the proper prayer 
on a complaint of nuisance, if at all; and as a 
nuisance is charged in the bill^ the only matter in 
issue must be that which relates to and supports 
the prayer of the bill. But as to the question of 
nuisance, the title to the lands is perfectly im« 
material, and therefore our possession, not be- 
ing properly put in issue^ remains unimpeacbed. 
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As to the question of nuisance, that is a matter . 
completely foreign to the jurisdiction of a Court 
of Equity. It is a breach of the general police of 
the kingdom, and as such is considered as a crime, 
and to be prosecuted in the criminal courts. But 
a Court of Equity cannot hold cognizance of any 
criminal matter. It never was attempted to pro- 
secute a suit in equity, to remedy any other pub- 
lic mischiefs — as to prohibit rope- dancing, plays, 
&c. or to abate a nuisance or purpresture on the 
highway. That is exactly like the present case, 
and is every day prosecuted in the ordinary crimi- 
nal courts. Questions of nuisance are particu"* 
larly improper to be discussed in equity, because 
the remedy at law is complete. 

It is trqe, that in the precedents cited, such in- 
formations have been allowed in the case of pur« 
prestures; but these were in the time of Ch. I. 
when the right to trial by jury was not so firmly 
established as it now is. Besides those were, in part 
at least, suits as to a civil right, and therefore 
gave a colour to the jurisdiction. Lord Hale ex- 
pressly declares, (p. 85) that the question of nui- 
sance is a question of fact, and not of law : that is, 
that it ought to be decided by a jury, hot by the 
court. In the cases relied upon on the other side, 
the court directed a commission to enquire into 
thefact. The mode now adopted in Courts of Equity 
is to direct an issue in such case^ instead of grant- 
inga commission ; and those authorities, therefbine, 
'^entitle us to expect, that the Court will not decide 
agafinst us, without an issue. 
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iithJi^f. MaiCdonald, Chief Baron, this day delivered 
the opinion of the Court, (after stating the case,) 
to this effect. 

It is clear that the right to the soil, between 
high and low water mark, is prima facie in the 
crown. Then the onus of proving an adverse title 
is thrown upon the defendants. 

This they attempt todo, under the letters-patent : 
but upon the whole evidence, as far as we can now 
trace the meaning of the grant, this spot does not 
seem to have been included in it. The return of the 
inquisition finds that the embanking the lands 
granted would be of no detriment to any person. 
But that is not consistent with the evidence here, 
that the embanking this land would hurt the 
harbour, and prevent the passage of boats up to 
the town of Gosport; then the inquisition and 
grant must have related to other lands ; and the 
grant, in describing the parcels, gives the mud* 
lands on each side of Gosporij studiously passing 
by the town ; so that it does not appear that this 
land was ever meant to be granted from the 
Crown. 

But the grant appears also to have been made for 
the sake of the public interest^ in having this land 
brought into cultivation. The exemption from 
tithes for seven years shews the intent to have been, 
that it shoiild be put into a state capable of pro- 
ducing titheable matter. The rent also proves the 
embankment, andr^aining from the sea, to have 
been the condition and spirit of the grant. That 
has not been complied with. 
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But the defendants do not deduce theirtitle from 
the grantees: they shew a title under A. and J5., 
who, they aver, were entitled under the grant; but 
the on7/«of establishing their claim ifeing upon them, 
they must shew how^, and B. derived that right. 
At present it appears to be the conveyance by mere 
strangers. The lease and release from them recites 
the releasors to be entitled under the grant; but 
this is no evidence of the fact. 

They next went on the evidence of possession, r^ramfrom" 
But it appears, that instead of their having pos- f^*^^^^j]^J"^^^ ^ 
session, the Crown has, by its subjects, had pos- ▼c'ed from the 

. " J •. ■ . tea, and It it left 

session of the place in question ; and its being open nnembanked 
as a public passage from 1629, precludes any right of dmej'^LT*^* 
now to question the title of the Crown. If the s^^e^Q^h?^ 
grantees ever had any title, it has been abandoned. J.^^^'^f ^^e 
It would be extremely inconvenient if old dormant crown revives 
grants of the Crown could be enforced in this ofpotsei^sion b/ 
manner, when the evidence of their nature and ex.- '^'" ^^^^' 
tent is lost by lapse of time. Upon the whole, we 
are of opinion, that the defendants have not made 
out any title to the soil of the place in question. 

But it is argued, that the prayer of the bill being 
to abate the erections as a nuisance, the Court can 
only consider that question, as alone supporting the 
relief pray ed ; and \\ is contended, that this Court 
cannot give such a decree, or at least not without 
the intervention of ^ jury, thequestion of nuisance 
being, as laid down by Lord Hale^ a question of 
fact, and not of law. That may be, where the 
question is of nuisance only, and the evidence 
doubtful. But the cases cited, and those which 
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Lord Hale has given us, in the iTeBi\Be De Portibus 

Marisj clearly prove, that where the kingdoms 
and proves a right to the soil, where a purpresture 
and nuisance have been committed, he may have a 
decree to abate it. The case of the River TAomer, 
and the Bristol and the Newcastle cases, cited by 
Lord Hakj are all authorities for this proposi- 
tion. The case in Hardr. 16S, was at first deter? 
mined otherwise; but the reporter doubts its au« 
thority, as it was afterwards overturned. It is ob- 
jected that these cases were in the time of Ch. I. ; 
but it must be remembered^ that Lord Hale de? 
termined some of them, and approved the rest 
Supported by such authority, we do not hesitate 
to declare^ that the soil is the property <^ the 
Crown ; and of course, to decree, that these build- 
ings be abated. 
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Dsv£Rell's Case. 

yide ante, nHHE Court haviug declared their opinion against 
^' ' the application of Mr. Deverell^ a second ap- 

plication, in the same matter, was made on behalf 
of Sit Richard Heron^ the treas u rer's remembrancer) 
to be heard j9ro interesse sua. The Court said, that 
they had not entertained any such doubt, on the first 
argument, as would lead them to wish a second ; 
but as Sir Richard Heron was materially interestedi 
and had not been heard, and upon his offering to 
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undertake not to proceed in any other shape^ the 
matter was again heard. 

In addition to the former evidence, the fol- 
lowing were produced: first, an order, 6 Ed. II., 
by the Court, for the payment of the salaries of 
the two remembrancers ; to the treasurer's re^ 
membrancer forty marks for him and his clerks. 
Secondly, an ordinance of the Treasurer and 
Barons of the Exchequer, 19 E. 11., whereby it 
was recited, that the business of the treasurer's 
remembrancer required him to retain two other 
clerks^ and an addition of salary was granted him 
for that purpose. Thiraly, a mantiscript in the 
British Museum, written 4n 1572, intitled, "The 
*' Offices and Officers' Names of the Court of 
" Exchequer, and of whose gift they be.*' Of 
the Queen's gift, &c. " Of the Queen's Remem- 
brancer's gift, — the attorneys and clerks of 
the Queen's Remembrancer's Office/' " Of 
the Treasurer's Remembrancer's gift-^the at^ 
torneys and clerks of the Treasurer's Remem* 
*• brancer'' A minute was' produced in the 
minute-book, 2 J. II. by which the Court or- 
dered, that no foreigner should be admitted a clerk 
in the office, when there was any one who bad 
served a clerkship ready^ to take the office. Thii 
minute appeared obliterated in the book, a pea 
being drawn across it. A copy of the minute, not 
obliterated, was produced from the papers of Mr. 
Madox^ who was one of the clerks in this office. 
No such order was to be found in the order-book 
of that date. 
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The case was now argued by Serjeant Adair, 
Partridge and Richards^ in support of the appli- 
cation. They contended, that the clerks were ori- 
ginally the mere servants of the remembrancer, and 
were still to be considered, for this purpose, in the 
same light. The documents produced shew that 
their salaries were received from him, and not from 
the public. Mad. Hist, of Exch. 716. The oath of 
the remembrancer is taken in Court, to serve the 
King faithfully in the office. The oath of the clerks 
is taken privately in the office, " to behave dili- 
^* gently and truly as clerks in the office, under the 
^* master of the same, in all that appertains to them 
^' as clerks in the said office ; and if they shall 
" know any thing done or imagined to the hurt of 
'* the master of the said office for the time, they 
" shall do him thereof to wit," &c. This is the 
oath of a servant to his master* 

The manuscript in the British Museum implies 
that the remembrancer has the absolute appoint- 
ment of these clerks ; they are said to be of his 
" gift." That wps' probably taken on the occasion 
of the orders established by Queen Elizabeth, for 
this office, which are recited in 1 J. I. c. 26. That 
statute, proceeding on the foot of these orders, en- 
acts, that breach of the satne, by the remembrancer 
or his deputy, his or their clerks, the remem- 
brancer shall forfeit 20/. So, in the gSd section, 
he is made responsible " for himself and the clerks 
" of his office." These clerks he is bound, by 
S'H. VI. c. 10., to appoint ; and his being respon- 
sible for them shews that the appointment was 
under his absolute control. So^hySR.ll.c. l^.,he 
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swears to the faithful discharge of the whole 
duty. 

If it is admitted, that the remembrancer may 
judge of the fitness of the person for whom he is to 
be responsible, it follows^ that he has the power of 
rejecting persons unfit : but the office is not to be 
vacant; he must therefore have the power of ap- 
pointing other persons to fill it. It frequently hap- 
pens that one has a power of appointing a deputy, 
orother officer, whom he cannot afterwards remove, 
though the appointment is arbitrary, 1 Sid. 74. 
Therefore the circumstance of these clerks having 
a freehold in their offices is immaterial. 

If the remembrancer himself is unfit, or ap- 
points unfit deputies or clerks, the Court may 
reject the appointment; Hardr. ISO. Therefore 
the public is in no danger. ^ 

These are not properly attorniesjn the legal sense 
of the word. They are merely put in place of the 
accountants to the King, in passing their accounts; 
as a letter of attorney authorizes any person to act 
in the place of another, in ordinary affairs. And 
it appears, from several gentlemen at the bar being 
clerks in the office, that they are not regular attor- 
neys. The statutes which require attorneys to be 
articled five years^ 2 Geo. II. c. 23. 5. 27., and 
• 52 Geo. II. c. 46. s. 9., expressly except the clerks 
in this office. No other statute has made it neces- 
sary that they shall serve five years ; and it is evi- 
dent, that in the original nature of this office, no 
particular qualification of that sort was required. 
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The order S J. 11. had probably nerer^beeii 
finally made by the Court ; perhaps pronounced, 
and revoked before the rising of the Court. The 
appearance of such an order erased, sterns to in* 
dicate that, upon the consideration of the subject, 
the Court had not agreed to that opinion, and bad 
therefore refused to make the order. 

Then the only ground of objection to the claim 
of Mr. Deverellj is the practice sworn to. But two 
instances to the contrary of that practice, in the 
cases of Barber etnd May hew J ^Ftc/^ante, page 486.) 
contradictthat universality of practice, which alone 
can give it any binding force. 

Burton and Plumer^ on behalf of the other clerks, 
i— The responsibility of the remembrancer does not 
necessarily imply an absolute control oyer the ap- 
pointment. Humphreys y. Paget J lKeh.6S9* If 
it did, it must also extend to enable him to dismiss 
or pass over, in promotion, one before admitted 
into the office, if the remembrancer thought be 
could no longer depend upon him ; but that is not 
contended, and is negatived by the cases. 

» 

Fitness for an office is seldom vague, and to be 
determined by the mere discretion of the person ap> 
pointing. It is generally definedi^ and the power of 
appointment limited by the legal rule as to fitness. 
In offices which concern legal proceedings, expe* 
rience is the general requisite ; and even the King 
cannot appoint, in many instances, where this sort 
of fitness is wanting. Co. Litt. 3, b. S &oU« Abr; 
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1^9* And such appointment may be rejected by 
the Court. Dyer, 150. b. Hob. 148. S Andeit. il8. 

They act in a capacity incompatible with the 
character of mere clerks of the remembrancer. 
Upon any suit between the Crown and a subject in 
this office, one of theip acts for the Crown, another 
against it. If they are the clerks of one master, he 
is attorney on both sides. 

Macdonald, Chief Baron.— The Court here i»^'^«'3'- 
granted a second hearing of this case, upon the 
earnest desire of a very high officer of the Court, to 
be heard by bis counsel upon the subject, and not 
from any doubt that we ourselves ever entertained 
upon the subject. 

Asa reason for the re-argument, it was suggested, 
that new circumstances of proof, and new argu* 
mentSy would be adduced, which had not before 
been offered. We have accordingly gone through 
the case again, but have heard nothing new of any 
weight, at least from that side which makes the 
application. 

In giving a second time the opinion of the Court, 
in a case so long and circumstantial, I shall confine 
myself to those points which have not before been 
disposed of, and to the additional arguments now 
adduced. 

The counsel for Mr. Deverell have endeavoured 
to degrade this office into that of a mere servant to 
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pears to have been recognized and adopted by the 
Court of Common Pleas; and, in both these cases, 
it was adhered to, in opposition to contrary ap- 
pointments by the Crown itself. And so in this 
Court, the general opinion, and the general prac- 
tice of this and of the other offices of the Courts 
have been conformable to the same doctrine* 

It has been argued, that no usage can have effect 
to bind this question, unless such as could be le- 
gally set up as a prescription* I cannot agree to 
this argument. In offices in every Court, new cu8» 
toms and new usages grow up, and get firm root by 
continuancemuchshortoflegalprescription. Thus, 
in the Court of Chancery,since hovd Northington's 
time, the register's clerks have uniformly succeed- 
ed to be registers in regular rotation. The office 
itself is probably within the time of legal memory, 
and this practice has only prevailed since the time 
which I have mentioned; yet I apprehend it is now 
too firmly established to be shaken, and the Duke 
of Si. Albans^ in whose gift the office is, would 
hardly venture to break through the succession. 

The violations of the practice in this office have 
not been suchascanestablishacontraryrule. May^ 
hew*s case was where he claimed to be admitted as 
the only person then capable of holding the office. 
The Court were of opinion that he had not made 
out his claim, and that opinion seems well founded; 
for Mayhew^s claim allowed the remembrancer no 
choice at all. Ele may have a right to wait till there 
shall be a fit person to take the place. Perhaps 
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there may be no want of a clerk, and then it does 
not appear that the Remembrancer is bound to 
admit any oneto the office. The Court there- 
fore determined that the claim, in that case, was 
not substantiated ; but they did not determine, 
that where there are many fit persons, out of 
whom the choice of the Remembrancer may be 
made, he is entitled to pass by them all^ and choose 
a stranger. 

Barber^s case was never properly discussed ; it 
was rather settled by accommodation among the 
parties, than determined by the Court ; and ac- 
cordingly no general rule can be drawn from it. 

Upon the .whole, it appears that a strong ana- 
logy subsists between all the offices of this Court, 
and that the same analogy pervades the other Courts 
of fVestminster-halL The practice of this Court has 
been clear and uniform, with the single exception 
of Barbers case, which cannot be considered as 
a precedent. We therefore see no reason to retract 
the opinion which we formerly pronounced. 

The order was refused. 
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A. 
Abatement. 

1. CCIRE facias against two, on 

a joint and several recogni- 
zance of four to the Crown, with- 
out averring the others to be dead. 
This may be objected to without 
a plea in abatement. A liter on a 
bond. 

The King v. Young. Page 443 

2. Bankruptcy of the plaintiff does 
not abate a suit in eouity. 

Davidson v. jSutler. 460 n. 

3. But see contra^ Sellas v. Dawson. 

458 n. 

4. If a defendant in equity becomes 
bankrupt, it is no abatement, 

Rutherford v. Miller. 458 



Account. 



See Executor 2. 



Agent. 

1. On a bill for discovery and in- 
junction, the defendant, plaintiff 
at law, admitted himself to be a 
mere agent for the other defend- 
ants, and ignorant of the trans- 
action ; an injunction was moved for 
as of course, till the coming in of 
the answers of the other defend- 
ants, who lived abroad ; but there 
appearing a probable danger of 
losmg other material evidence by 
the delay, it was refused* 

Vandam v. Munro^ P&ge 502 



Agreement. 

1. An agreement for the sale of 
lands and chattels, if void as to 
the land by the statute of frauds, 
is void in toto. 

Cooke V. Tombs. 402 
S. P. Lea V. Barber. 425, n 

8 8 2 
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Alien. 



1. Plea of alien enemy to a bill of 
discovery is good. 
Daubignyy. Duvallan. Page 462 
2* In such a plea it is sufficient 
to state the war subsisting ivith 
France f and that the plaintiffs are 
Frenchmen^ aliens^ and enemies of 
the king. 

Ibid. 462 



Amendment. 



See Answer 1. Practice (in 
Equity) 4. 



Annuity. 



Se€ Security 1 



Answer. 



See Practice 5. 

1. The Court will not allow an an- 
swer to be amended in any case, 
nor a supplemental answer, unless 
on new matter arising, or a suffi- 
cient reason appearing for its not 
being inserted originally. 

Tefinant v. Wilsmore. 362 

2. In an answer to a bill for tithes, 
it is sufficient if the plaintiff has 
notice of the general nature of the 
defence. 

# _ 

Atkyns v. Lord Wtlloughby. 402 
S. P. Baker v. Athill. 493 

3. Upon discovery of new matter in 
an account, the Court will permit 



a supplemental answer after re- 
plication. 
Moggridge v. Hodgson. Page 443 

4. If one puts in his answer with- 
out oath, as being a quaker, the 
Court will not enquire whether 
he is such; for he is concluded 
from denying that fact on an in- 
dictment for perjury in the an- 
swer. 

Marsh V. Robinson. 479 

5. An answer, insisting on a modus 
(for a place described only by a 
map annexed) in lieu of all tithes^ 
or at least of tithe-hay, is good. 

Clarke v. Jennings. 498 



Appointment. 

1. A feme covert, entitled to the in- 
terest of money for her life, with 
power of appointment as to the 
principal, receives a part of the 
principal for her support, and ap- 
points to her husband ; he cannot 
claim this part of the principal. 

Randal \. Hearle. 363 



Arrest. 



See Practice (at Law) 4. 



Attachment. 
See Costs 3. 



Attorney. 



See Lien 3. 
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Auction, 



See Vendor and* Vendee 2. 



Auctioneer. 

SeeBo^D 4. 
Award. 

1. All matters in difference in law 
and equity being referred to ar- 
bitration, and made a rule of 
Court in K. B., the award di- 
rected that all suits between the 
parties should be discontinued; 
the defendant in equity thereupon 
moved that the bill might be dis- 
missed. This was refused, for the 
Court cannot act on the award* 

Hutchison v, Hodgson, Pa^j^e 361 

2. The bill stated an award between 
the parties, and that it had not 
provided for a particular event by 
which the plaintiff was damnified, 
viz. by the partnership fund pror- 
in^ deficient, and the plaintiff 
bemg compelled to make up the 
deficiency. Plea, the award. 
The Court thought the award 
should be considered as final, un- 
less specific payments by the plain- 
tiff to creditors had been stated, 
and allowed the plea. 

Rowth V. Peach, 519 



B. 
Bail. 



1. The clerk of an attorney defend- 
ant may be bail for him. 

Dixon V. Edwards. 356 



2. Bail in error, paying the bond on 
which the judgment was obtained, 
with costs, &c. are only simple- 
contract creditors. 

Goodman v. Purcel. Page 548 

3. Notice of added bail must be a 
separate notice from that of their 
justifying. ' 

Anon. 564 



Bankrupt. 



1. An uncertificated bankrupt filed 
a bill without the assignees being 
parties. On circumstances whicn 
raised a doubt as to the validity 
of the commission, the bill was 
retained, with liberty to add 
parties. 

Govet V. Armitage^ 412 

2. Bankruptcy of the plaintiff does 
not abate a suit, and the bill may 
therefore be dismissed with costs, 
for want of prosecution. ~ 

Davidson v. Butler. 460 n« 

3. But see contra^ Sellas v. Dawson* 

458 n. 

4. Bank ruptcy of the defendant does 
not abate the suit, and the plaintiff 
cannot therefore dismiss his own 
bill without costs. 

Rutherford v. Miller. 458 

5. In a suit against the assignees, the 
bankrupt may be examined as a 
wdtness, and therefore ought not 
to be joined as a party. 

Griffin v. Archer. 478 

6. The assignees, signing the certi- 
ficate of a bankrupt, and getting 
a release from him, in order to 
produce him as a witness to prove 
a debt to his estate, is a fair trans- 
action. 

Selby V. Crew. 504 
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7. la an action on a promissoiy note, 
the plaintiff became bankrupt; 
the assignees gave the defendant 
notice, after judgment, not to pay 
the debt recovered to any but 
their order ; the attorney sued out 
fijieri facias in the name of the 
bankrapt, the note having been 
deposited with him since the be- 
ginning of the action, to secure 
a debt due from the bankrupt. A 
rule to set aside ihejieri/acias was 
discharged. 

Pope V. Wood^ Page 577 



Bark. 

Bark imported in the rough state, 
and pulverized here, is not en- 
titled to the drawback on exporta- 
tion. 

Stephani v. Barrow. 346 



Baron and Feme. 

See Penalty 1. Marriage Ar- 
ticles 1. 

1. A feme covert, entitled to the 
interest of money for her life, 
with power of appointment as to 
the principal, receives a part of the 
principal for her necessary sup- 
port, and appoints to her husband. 
He cannot claim this part of the 
principal from the trustees. 

Randal v. Hearle. 863 



Bill (in Equity). 

See Bankrupt 1, 5. Equity 3, 
4. Policy of Insurance 1. 



Joinder in Suits 1. Evidence 
4. Discovery 1. Gaming L 
Award 2. 



1. The plaintiff's equity must ap- 
pear in the stating part of the 

bill. 

Flint v. Field. Page 543 

2. The defendant sued at law on an 
indenmity bond ; the plaintiff 6 led 
this bill for an injunction, with- 
out offering to make any recom- 
pence for the damage actually sus- 
tained. The bill was dismissed. 

Godholt v« Watts. 543 



Bill of Exchange. 



See Gaming 2. Injunction 4. 



Bond. 



1. Where a collector of revenue has 
given a bond to the Crown, the 
penalty is a security for all the 
expences of process and execution 
against him. 

The Kins v. Deane. 369 

2. A mortgagee had also a bond, on 
which .the interest due exceeded 
the penalty. The mortgagor con- 
veyed the equity of redemption in 
trust for his creditors, paying this 
bond first; nothing beyond the 
penalty can be claimed. 

Lloyd Y.Hatchett. 525 

3. Devise for payment of debt re- 
vives simple-contract debts, even 
of 70 years standing, with fall in^ 
terest ; but bond creditors can 
claim nothing beyond the penalty. 

Ketilby v. Ketilhy. (cited). 527 
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4. If an auctioneer's bond to the 
Crown, under 19 G. 3, c. 66. s. 7. 
is forfeited, the penalty is due, and 
is not merely a security to compel 
an account. 

/ The King v. Christie. Page 586 



Bounty. 

J. If one bushel of com is shipped 
in time to get the bounty on ex- 
portation, with intention to ship 
the rest afterwards, the whole 
put on board is entitled to the 
bounty. 

Wilson y. Sutton. 444 



c. 



Commission. 



1. A commission to settle the 
boundaries of a parish, or of a 
manor, ought not to be granted, 
where all parties who may proba^ 
bly be interested are not before the 
Court." 

Atkyns v. Hatton* 886 

2. S. P. Wintertony. LordEgremont 

(cited). 392 



Composition (for Tithes.) 

1. Whether notice is necessary to 
determine a composition, where a 
modus is insisted upon. Queere ? 

Atkynsy. Lord Willovghhy. 397 

2. An agreement to accept a reason- 
able composition, not exceeding 
3f« 6ff. per acre, is bad for the 
uncertainty. 

Brewer v. Hill. 413 



3. An agreement with a landlord to 
accept a composition from his te- 
nant> is not binding. 

Brewer v. HilL Page 413 



Composition (real.) 

1. The consent of the ordinary to a 
composition real may be presumed 
from length of time. 

Sawbridge v. Benton. 372 

2. A composition of 20«. yearly 
out of the profits of T. manor, in 
lieu of the tithes of T. park, is 
good. 

Ihid. 372 

3. Where King Edward III. entered 
into a composition real, as owner of 
the land and patron of the church, 
he may also be presumed to have 
taken upon himself to act as su- 
preme ordinary. Semb. 

Ibid. 379 

4. A composition real insisted on as 
a defence, is not supported by evi« 
dence of immemorial payment. 
Robertson v. Appleton (cited). 875 



Condition. 

1. Estates are settled on a marriage 
in strict settlement, provided that 
if the wife should, when request- 
ed by her husband, refuse to settle 
her estates in a particular manner, 
the settlement of the other estate 
should be void. The husband and 
wife join in a different settlement 
of her estate, proceeding, how- 
ever, on the foot of the former 
covenant, as if it had been per- 
formed; this is no avoidance of 
the settlement. 

Mathews v. Jones. 506 
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Corn. 



Set Bounty 1. 



Costs, 



1. A plaintiff residhig abroad is not 
compellable to give security for 
costs in an action in this Court. 

Beckman v. Legrainge, Page ^9 

2. A plaintiff (in equity) becoming 
bankrupt, will not be compelled 
to give security for costs. 

Anon. 407 

3. Decree for debt and costs, sepa- 
rate attachments lor each nere 
held good. 

Frazer v. Tkobum. 381, 413 

4. Bill to redeem. Decree referring 
it to the master to take the ac- 
count, and to tax costs, &c. — The 
report finds the mortgagee over- 
paid; it is too late to object to his 
having his costs. 

Gilbert V. Golding. 442 

5. On taxation of costs, the Court 
cannot make the attorney pay the 
costs of the taxation, unless a 
sixth is taken off. 

Yea V. Yea. 494 

6. Where an attorney has been 
seven years without getting his 
bills taxed, after an order so to do, 
and they are lost in the mean time 
ill the master's office, the Court 
will not allow it to go again to the 
master. 

Ibid. 

7. An insolvent plaintiff, not residing 
where he is described by the bill, 
will be compelled by the Court to 
give a note of his- residence, or 
security for costs. 

James v. Giliidam. 552 



8. Motion that the plamtiff (m 
equity) should give security for 
costs, on affidavit that he was 
about to leave the kingdom, re- 
fused. 

Adams v. Colethurst. Page 552 

9. Where a solicitor has been guilty 
of great delay in bringing in his 
bills, the Court will not give him 
the costs of taxation, although 
less than one sixth is taken off. 

Yea V. Yea. 589 



Covenant. 



1. Lessee of tithes covenanted for 
himself and his assigns not to take 
tithes in kind from the other party, 
(the owner of lands in the parish,) 
nor from his tenants, but to ac- 
cept a reasonable composition not 
exceeding 3^. 6dm per acre. His 
under-lessee is not an assign within 
the meaning of the covenant. 

Brewer v. Hili. 418 

2. The tithes are not bound by such 
a covenant of the lessee. 

Ibid. 

3. The tenant of the lands cannot 
take advantage of such a covenant 
entered into with his landlord, to 
which he himself is no party. 

Ibid. 



Counsel. 

See Practice (in Equity) 23. 

Custom. 

SeeVsvRY 1. 

L Wliere a titheable matter lias been 
introduced into a parish within 
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lime of memory, but the mode of 
letting it has always been uniform, 
the Court will support the prac- 
tice by analogy to customary modes 
of tithing. Semb. 

Baker v. Athill. Page 492 



D. 



Debt. 

1. A bond on which judgment is re- 
covered, and which is paid by the 
bail in error, is not a specialty debt 
in their hands. 

Goodman v. PurceL 548 



Defeazance, 



See Condition 1. 



Deposit, 

!• A deposit of title-deeds, as a se- 
curity for money, is an equitable 
mortgage, and shall prevail against 
a subsequent mortgage with know- 
ledge of the deposit. 

Birch V. Ellames, 427 

2. But where a creditor takes a 
mortgage hastily, in fear of the 
insolvency of his debtor, and un- 
der promises of getting the title- 
deeds, the legal estate snail prevail 
against a prior deposit. 

Plumb V. Fluitt. 432 



Devise. 

1. Devise of the dividends of 4000/. 
bank stock to A. for life, and on 



her decease, to be transferred^ and 
the produce thereof, 500/. to B. 
the other to be divided between C. 
and D. ; B, is entitled only to 
500/., not to 500i. stock. 
Longdale v. Bovet/y Bart. Page 570 



Discovery. 



See Alien 1. Pleas (in Equity) 2. 

1, A bill for discovery of matters 
which must be either criminal or 
immaterial, is bad. 

Selby v. Crew. 504 



Drawback. 



Bark imported in the rough state, 
and pulverized here, is not entitled 
to the drawback on exportation. 
Stephani v. Burrow, 346 



E. 

Equity. 

See Landlord and Tenant 1. 

Nuisance 1. 

1. Equity cannot assist a legal exe- 
cution, so as to reach money in the 
hands of the trustee. 

Caillavd v. Estwick. 581 

2. Where the \^ hole case rests on the 
validity of a lease of tithes, and 
of a notice lo determine it, equity 
will not interfere till those pomts 
are settled at law. 

Bousher v. Morgan, 404 
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3. A \A\\ ID equity lie» to have a 
policy of insarance delivered upas 
fraudulent^ although the disco- 
very obtained would be a defence 
at law. 

French v. Connelly, Page 454 

4^ A trivial incorrectness in setting 
out the tithe of wool, for whicn 
amends had been tendered, and 
non-payment of Easier dues, 
which were never demanded, are 
not sufficient to save a bill from 
bdng dismissed. 

Baker v. Athill. 498 

5. A bill, seeking to have bills of 
exchange delivered up, as given 
on a gaming transaction, is good. 

Newman v. Franco. 519 

6. An interpleading bill, by a te- 
nant against two claimants of the 
inheritance, where the whole rent 
actually due is under 10/. will be 
dismissed, as beneath the dignity 
of the Court. 

Smith V. Targett. 529 



Error. 



1. The authority of the Court of 
King^s Bench to proceed by bill 
against a peer, cannot be ques- 
tioned in the Court of Exchequer 
Chamber. 
Earl qf Lonsdale y.Littledale, 356 

^. On affirmance of a judgment, in 
an action for mesne profits, interest 



was given. 



Doe V. Robinson, 574 



Escape. 

1. If a sheriff suffers a person, taken 
on mesne process, to escape, he is 



answerable for the debt which 
shall be proved, not merely for that 
sworn to. 

Gabel v. Perchard. Page 522 



Estate. 



See Tenant in Tail 1. 



Estovers. 
See Forest 1, 2. 

1. To cut green timber, and ex- 
change it for old, for repairs, is 
not within the right of housebote. 
The Attorney General v. Lord 
Stawell. 601 



Estreat. 



5ee Practice (at Law) 12. 



Evidence. 
See Injunction 2. 

1. A terrier cannot be received in 
evidence, unless it come from the 
proper repository, the r^istry of 
the diocese, or a copy from the 
parish registry, if the original can- 
not be found. 

Atkyns v. Hatton. 887 

2. But a contrary decision was 
adopted in the Court of King's 
Bench. 

Miller y. Foster. 887 n. 

S, One who deposited titlenleeds of 

an estate with his creditor, as a 
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security, aad afterwards mortgaged 
the premises to another, 1s compe- 
tent to prove that the mortgagee 
had notice of the deposit. 

Plumb V. Fluilt. Page 432 n. 

4. In a suit by u creditor agaiast the 
assigoees of a bankrupt, the baak- 
mpt may be a witness, and there- 
fore ought not to be joined as a 
defendant. 

Griffin V. Archer. 478 

&. The aeugnees of a bankrupt 
signing his certificate and getting 
a release from him in order to get 
his testimony to prove a debt due 
to the estate, is a proper mode of 
obtaining testimony, 

Selby V. Crew. 504 

6. If the plaintiff is nou-suited, 
through the mistake of his witness 
in a material circumstance, a new 
trial ought to be granted. 

Oe Giou V, Dover. 516 

7. A book found in the herald's of- 
fice, purporting to be an account 
of the possessions of a monastery, 
is not admissible evidence of that 
fact. 

Lifgon V, Strutt. 601 

8. The purchaser of a share of a 
grant from the Crown must either 
deduce the whole title from the 
original grantees, or must shew 
possession iti these under whom he 
immediately claims. 

The Attorney General y. Richards. 
615 



Exchequer. 



I. The authority of the Court of 

King's Bench to proceed by bill 

a gain stapeer,cannotbeqnestioaed 

in the Ezchequei Chamber, 

iSarl of Lmdale v, Littledale. 

358 



2, The treasurer's remembrancer, in 
the appointment of clerks in his 
office, IS limited to those who have 
served a clerkship there. 

Deverell's Case. Piue 483, 616 

3, But if, upon the death of a clerk, 
there is only one in the office who 
has served a clerkship, he cannot 
compel the remembrancer to ap- 
point him. 

JVayAcw'fCase (cited). 486, 624 

4, In the King's remembrancer's 
office, there roust be a bona fide 
service of five years before one can 
be a clerk. 

Ex parte Windui. 4S9 



Excise. 

1, By 24 G, 3. c. 73. the duty on 
spirits attaches on the wash before 
distillation. 

The Attorney Generaiv. . 558 

2. A concealment of soap, in vio- 
lation of the 1 G. 1, St. Q. c. 31. 
may be in an entered place, and 
by mixing wiih other soap, and 
although done with the privity of 
the inferior surveying officer. 

The Attomeij General v. Brewster. 



See Extent 2. Equity 1, 



See JoiNDKR IN Suits 1. 



1. An infant legatee sued fnranac- 
count against two executors ; one 
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of tliem had not proved, and de- 
nied having received any assets ; 
the account was directed against 
both. 

Price V. Vaugham* Page 524 



, Extent. 



1. Two extents issued into different 
counties, and both sheriffs levied 
to the whole amount. Upon the 
levy of the one, the debt was paid. 
This sheriff is entitled to his full 
))Oundage. 

The King V, Fry. ^f^b 

2. The sheriff, besides his pound- 
age, charged 5 per cent, for an 
auctioneer to sell malt ; the charge 
was disallowed*. 

The King v, Crakenthorpe. 412 



F. 

Forest. 



See Grant 1. 

1. Grantee for years of the ranjj^er- 
ship of a forest, is not entitled to 
estovers, as a tenant for vears. 

The Attorney General v. Lord 
Stawell. 597 

2. The ranger cannot cut timber for 
estovers, without the view of the 
regarder, even if that office is va- 
cant, where he has taken no steps 
to get it filled. 

Ibid. 601 



Forfeiture. 
See Release 1. 



France. 



iSee Indemnity 1 



Fraud. 

1. A tenant for life, with remainder 
to B. in tail, by fraud gets B.^9 
authority to levy a fine, and con- 
vey the land to a purchaser : he 
invests the purchase-money in the 
funds, where it is clearly identi- 
fied. A. is chargeable as a trustee 
to the amount, but B. has no lien 
on the particular fund. 

NevDcomh v. Burden. Page 343 



Fraudulent Conveyance. 

1. A conveyance to A. and B. in 
trust, as to one moiety, for sche- 
duled creditors, as to the other, 
for the debtor, is good against ge- 
neral creditors. 

Caillaud v. Estwick, 381 



Frauds f Statute of J . 



1. Both parties giving instructions to 
an attorney to prepare a convey- 
ance of land, and the vendor c(e- 
livering to him a particular of the 
estate, assigned by himself as in- 
structions for the deed, which was 
accordingly prepared, does not 
take the case out of the statute. 

Cooke V. Tombs. 420 

2. A paper, signed by the vendor on 
the first treaty, will not take the 
case out of the statute, where the 
bargain was concluded upon a 
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subsequent treaty, and for a dif- 
ferent price. 

Page 420 
3. An agreement for land and chat- 
tels, if void as to the land by the 
statute of frauds, is void in toto. 

Ibid. 
S. P. Lea V. Barber. 425 n. 



G. 



Gaming. 

1. A bill against the winner of more 
than 10/, at play must state the 
plaintiff to be tne loser, or that 
three months have elapsed since 
the offence. 

Hudson V. Davis. 504 

2. Action on bills of exchange: a 
bill .was filed for an injunction, 
and to have them delivered up as 
being given on a gaming trans- 
action ; a demurrer was over- 
ruled. 

Newman v. Franco. 519 



Grant. 

1. By a grant to a ranger of a forest 
of " all wood blown or thrown 
•* down by the wind, and all 
** dead wood, and the boughs and 
•* branches of trees and wood in 
" the said forest cutoff or thrown 
** down,'* branches cut from 
trees felled for his Majesty's use 

' do not pass. 

Tlie Attorney General v. Lord 
Stawell. 592 

2. Grantee for years of the ranger- 
ship of a forest is not eatitled to 
estovers as tenant for year«. 

Ibid* 



3. A grant of lands to be recovered 
from the* sea, proceeding on the 
public benefit of such embank- 
ment, must be reduced into pos- 
session in a reasonable time* 

The Attorney Generalv. Richards* 

Page 614 

4. If such land is left unembanked 
for a long time, covered with the 
sea, and a common passage for 
ships, the right of the Crown re- 
vives by the length of possession 
by its subjects. 

Ibid. 615 



Guardians. 



See Practice (in Equity) 5. 



H. 



Half-pay. 



See Officer. 



I. 



Injunction. 



[. Where an injunction is obtained 
till the coming in of the answer 
of one defendant, who resides 
abroad, the plaintiff is not com- 
pellable to bring the money into 
Court, unless on special circum- 
stances. 

Shoulbred v. M^Master. 306 

2. Where an injunction subsists, the 
Court will not grant a commis- 
sion to examine a witness in India, 
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without a special affidavit of ma- 
teriality. 

Moody V. Steele. Page 386 

3. On a bill for discovery and in- 
junction, the defendant (plaintiff 
at law) admitted himself to be a 
mere agent for the other defend- 
ants, and ignorant of the trans- 
action ; an injunction was moved 
for as of course, till the coming 
in of the answers of the other de- 
fendants, who lived abroad ; but 
there appearing a probable danger 
of losing other material evidence 
by the delay, it was refused. 

Vandam v. Munro. 502 

4. An injunction cannot be extended 
to reach one who is not a party to 
the suit. 

Dawson v. Princeps, 521 
h. On a trust to sell, a suggestion 
in the bill, veri6ed by affidavit, of 
improper conduct of the trustees, 
in not giving sufficient notice of 
the sale, is not a ground for an 
injunction to stop the intended 
sale. 

Pechely Bart. v. Fowler. 549 

6. After an injunction on the ori- 
ginal bill, dissolved on the coming 
in of the answer, the plaintiif 
cannot have an injunction on an 
amended bill, though supported 
by affidavits, unless the defendant 
is in contempt. 

Gadd V. Worral. 553 

7. An injunction cannot be extend- 
ed to protect one who is not a 
party in the suit in equity. 

Gadd V. Worral. 555 

8. An injunction extends to prevent 
a suit against the sheriff, for not 
paying over money levied by him 
in the original action before the 
injunction issued. 

Bolt v. Stanway. 556 

0. But in order to bring himself 

within the protection of the order, 

the sheriff must comply with the 



terms of it, by bringing the money 
into Court. 

B9lt v. Stanway. Page 560 

10. After injunction obtained, a de- 
murrer to the prayer of injunction 
is allowed; yet the injunction 
cannot be dissolved without the 
previous order. 

Hurst V. Thomas. 585 

11. The answer being referred for 
in^pertinence is a good ground for 
continuing an injunction. 

Ibid. 591 



Indeinnity. 

See Bill (in Equity) 2. 

1. The plaintiff, a British subject, 
was guarantee to the owner of an 
American ship, for a merchant who 
freighted her to Bourdeaux. She 
was detained there by an embar- 
go, and dismissed by the freighter ; 
nie French government having 
declared themselves bound to in- 
demnify all neutral owners for the 
effects of the embargo, and the 
plaintiff not bdng able to take 
advantage of that order, the de- 
fendant must endeavour to get an 
indemnity in France^ before he can 
sue the plaintiff. 

Cottin V. Blane. 544 



Interest. 



See Bond 2, 3. Usuey 1. Mort- 
gage 7. Practice (at Law) 15. 
Error 2. 
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Joinder in Suit. 
5ee Evidence 4. 

1. The plaintiff was tenant to the 
father of the defendants in a col- 
liery, under a lease and subse- 
quent agreements. On the fa- 
uier's death, he continued to 
hold under the defendant, the 
heir, on the same terms. He 
filed his bill against the two de- 
fendants, as executors of their fa- 
ther, and against the ooe as heir, 
for an account under the agree- 
ment, both in the lifetime of the 
father, and since. The defendants 
demurred separately, as being im- 
properly joined in the suit. The 
demurrers were allowed. 

Ward V. Duke of Norihumber^ 
land. Page 469 



Issue. 



See Practice (in Equity) 15, 16. 
Tithes 8. 



Jurisdiction. 
See Error 1. 



Interpleader. 

1. A tenant, though threatened with 
suits at law on a title adverse to 
liis landlord's, cannot make them 
interplead. Semb. 

Smith V. Target. 529 

2. But see contra, Surrey v. Lord 

Waltham, 531 n. 



K. 

King's Remembrancer. 
See Exchequer 2, 4. 



L. 

Landlord and Tenant. 
Stf< Interpleader 1, % Modus 6. 

1. Where a landlord is bound, in 
law or equity, to repair in certain 
cases, and the tenant is obliged, 
by a sudden accident, to make 
those repairs, to prevent further 
damage, he may set it ofiP as 
money paid to the use of the land, 
lord, against an action for rent ; 
and therefore equity will not in- 
terfere. 

Waters v. Weigal. Page 575 



Lease. 

1. An agreement to accept a rcason- 
, able composition for tithes, not 

exceeding 3*. 6rf. per acre, is not 
a lease of the tithes, for the un- 
certainty of the render. 

Brewer v. Hill. 414 

2. A lease of tithes, or other matter 
which lies in grant, for so long 
time as the lessor shall continue 
vicar of ^., is good, and conveys 
a freehold. 

Ibid. 

3. Where the whole case rests on 
the validity of a lease of tithes, 
and of a notice to dissolve it, 
equity will not interfere till those 
points are settled at law. 

Bowsher v, Morgan. 404 



/ 
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Length of Time. 
5e« Grant, 3,4. 

Lien. 



1. A. tenant for life, with remuindtr 
to B. ic tail, by fraud gets B.'s 
authority to levy a tine, and con- 
vey the land to a purchaser. He 
invests the purchas e-money iii the 
funds, whert! it is clearly iden- 
tified. B. has no lien on this 
money aguinst the general credit- 
ors of ^. 

NevBcombev. Burdon. Page343 

2. Specialty creditors have no lien 
on the estate, and therefore the 
alieneeof a devisee shall hold the 
land discharged, 

Mathews V. Jimeg. 506 
3> In an action on a promissory 
note, the plaintiff became bank- 
rupt; the assignees gave the de- 
fendant notice, afier judgment, 
not to pay over the debt recovered 
to any but their order ; the attor- 
ney sued out Afi. fa. in the name 
of the bankrupt,' the note having 
been deposited in his hands since 
the heuinning of the action, to 
secure a debt due from the bank- 
rupt ; amotion lo set aside the 
fi./a. was dischaiged. 

Pope V. Wood. 677 



M. 

Marriage Settlement. 

1. Estates of the husband are let- 
tled on the maniage, provided 



that if the wife shall, when re- 
quested by her husband or (he 
issue of the marriage, refuse to 
settle her estates in a certain 
manner, .the settlement of the 
husband's estate should be void. 
The husband and wife join id a 
different settlement of her estate, 
proceeding, however, on the foot 
of the former covenant, as if it 
had been performed. This is no 
avoidance of the settlement of the 
husband's estate. 

Mathewt v. Jones. Page 506 



Modus. 

See CoHFOStTioH (real) 2. 

!. The Court will not decree against 
a farm modus, on the ground of 
rankness. 
Alkyns V. Lord Willoughbt/. 307 

2. In laying a modus in an answer, 
it is sufficient if it give the plaintiff 
notice of the general nature of the 
defence. ' 

Ibid. 

3. S. P. Baker v. Athill. 402 

4. The answer insisted on a modus, 
(for a pliice described only by a 
map annesed to the answer,) in 
lieu of all tithes, or at least in lieu 
of tithe-hay. This is sufficient. 

Clarke v. Jennings. 498 

5. A bill to establish a farm modui, 
setting forth the abuttals of the 
farm, and averring that the mo- 
dus had immem6nally been paid 
for the laid farm, in sufficient, 
without expressly averring it to be 
an ancient farm. 

LordSlawellv. Atkins. 564 

6. If au action is brought by the 
lessee of tithes for subtraction, it 
is a sufficient ground for filing a 
bill to establish a modus. 

Ibid. 
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7* A bill to establish a modusy will 
not lie, where there has been n© 
suit for tithes in kind, 

fj>rd Coventry v. Burslem. 

Page 567 n. 



Mortgage, 



See Costs 4, 

!• A deposit of title-deeds, as se- 
curity for money, shall prevail 
against a subsequejit mortgage, 
with notice of the depo>it. 

Birch V. Eilames. 427 

2j, But where, a creditor takes a 
mortgage hastily, in ^ar of the 
insolvency of the mortgagor, and 
under the promises of getting the 
title-deeds, it shall prevail against 
a prior deposits 

Plumb V. J?2uitt. 432 

3. A failure of the utmost circum- 
spection and diligence shall not, 
in such ra^, postpone him who 
gets the legal estate. 

J^td.440 

4. The nature of constructive no- 
tice explained. 

Ibid. 

p» Mortgagee got possession of the 
estate, sued at law on the cove- 
nant for repayment, and brought 
this bill to foreclose ; this is re- 
gular, and Equity will not stop 
the proceedings at law, unless the 
defendant brings in the money. 

Rees V, Parkinson. 497 

6. A mortgagee had also a bond on 
which the interest due exceeded 
the per»alty ; the mortgagee con- 
veyed the equity of redemption for 
the use of his creditors, paying 
this bond first; nothing beyond 
the penalty can be claimed. 

Lhyd V. HaUhetU Page 525 

VOL. II. 



7. Money diabuned by a 0<M;tg*g^ 
shall carry the same interert as the 
.priginal sum. 

IVooUey V. Ihttg. 551 



N.' 



New Trial: 



Se0 Practice IOl 



Notice. 

See Composition Foe 'JhTMl 1* 
Equity % 

1. The nature of constructive notice 
explained. 

Plumb V. Fluitt. 4S8' 



Nuisance. 



1. Where a nuisance and piirppi- 
ture are committed in li naropur, 
an information in Equity lies to 

abate it. 

The Attorney General v. Richmrdi 

603 



o. 



Office. 
See ExcHEQUEH % 3, 4. Gramv 

1, % FoBSf T 1| 2. 

tt 
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!• Offices in the Courts of Justice 
are boand by practice^ though uot 
immemorial. 

DeverelVs Case. Page 624 
2. Experience in the office is a ge- 
neral criterion of fitness in those 
offices in the Courts which re- 
quire knowledge of the business. 

Ibid. 



Officer. 



See Reyemue Officer. 



I« An assignment of the half-pay of 
an office in the army is bad in 
equity as well as at law. 

Stone V. LidderdaU. 533 



P. 



Partners. 



L The -Court will not appoint a 
receiver of the eSeci% of a subsist- 
ing partnership trade, unless on 
the grossest abuses of some of the 
partoers. 

Oliver r. Hamilton. 453 



Payment of Money into 

Court. 



1. In a suit for account of tithes, the 
defendant cannot pay money into 
Court before answer. 

Hull V. Matthews. 444 



Penalty. 

See BoHD 1, 2, 3, 4. 

1. In article of separation, the hus- 
band was to receive a certain an- 
nuity out of the wife's estate, while 
he should leave her unmolested. 
Upon molestation the annuity is 
gone. 

Wright V. Chapman. Page 345 



Pleas and Pleadings fin 
Equity. J 

See Joinder in Suits 1. 

1. The plea was over-ruled on a 
ground of form. The defendant 
pleaded the same matter again 
more formally. This is irregular. 
Sembm 

Freeland v. Johnson. 4ffll 

2. Plea of alien enemy to a bill of 
discovery is good. 

Dauhigny v. Davallon. 462 

3. A plea averring this nation to be 
at war with France^ and that the 
plaintiffs are Frenchmen^ aliens, 
and enemies of the king is good. 

Ibid. 

4. A plea of outlawry ought, like 
other pleas, to be set down for 
argument by the defendant. 

Chapman v. Lansdoum. 554 



PleM and Pleading fat Law.) 



1. Sci. Fa. against two on a joint 
and several recognizance of four 
to the Crown, without averring 
the others to be deadL This is 
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bad, and may be taken advantage 

of without a plea in abatement, 

and is not cured by pleading over. 

The King ^. Young. Page 448 



Policy of Insurance. 

1, A bill in equity lies to have a 

fraudulent policy delivered up, 

although the discovery obtained 

would be a good defence at law. 

French v. Connelly. 454 



Power. 



^Setf Appointment 1. 



Practice (in Equity.) 

See Costs. Injunction. Pleas 
(in Equity ) 

1. One reported the highest bidder 
before the Master was compelled 
to complete his purchase. 

Cunningham v. Williams. S44 

2. A creditor who proves before the 
Master against the estate of an 
intestate, cannot exhibit interro- 
gatories to the plaintiff, to disco- 
ver the balance between him and 
the estate. 

Bowen v. Webb. 361 

3. All matters in Uw and equity 
being referred to arbitration, and 
a rule of Court made in the King^s 
Bench, the award directed, that all 
suits between the parties should 
be discontinued. The defendant 
moved thereupon, that the bill 
might be dismissed. This was 



refused, for the Court cannot' act 
on the award. 

Hutchinson v. Hodgson* 

Page 361 

4. The Ck>urt will not give leave to 
amenaiin answer after replication^ 
nor to file a supplemental answer^ 
unless on there appearing sufficient 
reasons why the matter could not 
be inserted in the first answer. 

Tennant v. Wilsmo'C. 362^ 

5. A motion for leave to answer by 
guardian must name the guardian* 

Brassingion v. Brassington. 369 

6. Decree for debt and costs. An 
attachment for the debt alone, be* 
fore taxation of costs, and another 
for the costs when taxed, were 
both held good. 

Frazerv. Thobum. 381,413 

7. On a bill for an injunctioo» the 
Court will not grant a commission 
to examine a witness in Indidp 
without a special affidavit of ma« 
teriality. 

Moody V. Steele. 386 

8. Bill to redeem. Decree referring 
it to the master to take the ac<> 
count, and to tax costs, &c. The 
report finds the mortgagee over- 
paid. It is too late to object to 
his having his costs. 

Gilbert v. Goldingy 442 

9. Upon discovery of new matter in 
. an account, the Court will permit 

a supplemental answer after repli- 
cation. 

Maggridev. Hodgson. 443 

10. A plaintiff becoming bankrupt 
will not therefore be compelled to 
give security for costs. 

Anon. 407. 

11. On obtaining an injunction till 
the coming in of the answer of 
one defendant who resides abroad, 
the other having answered, the 
plaintiff is not compellable to 
bring the mone^ into Courts un- 
less on special circumstances. 

Sholbred v. Macmasier. 366 



4 
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19» Tlie bIca was orer^ruled od a 
groona of form. Tte defendant 
pleaded the same* mutter again 
mo^ ftroially. This is regular. 

' Fnekmd v. Johnson, nge 407 
X^ Iff i Bait for aa account, the 
'Ikftbdknt cannot pay money into 
Con rt' before answer. 

Huii V. Matthews. 444 

14. The Cunrt iHIl not appoint a 
^eeeiv^of the assets or a part- 
oenUpy unless on the grossest 
abuse*. 

Oiiver ▼. Hamihon. 453 

15. The Court will not dir^t an 
' ftsue on motion. 

Anon. 480 
10., But see contra. 

fUeAttdmry Oenerdtr. Lane. 589 
17. Mortgagee in possession pro- 
^tei^Sed at law on the corienant 
forVe^pajrment, and filed this bill 
to foreclose. The Court will not 
stop the suit at law» except on 
bridging in the money. 

' Kees T. Parkinson. 497 
IS. A Willy admitted in the answer, 
' under «i hich the defendant claims, 
and where nothing turns upon 
it, may be read from the bill, al- 
though the answer refers to the 
will ror certainty. 

(hoen V. Jones. 505 

19. A defendant ordered to deposit 
books in the hands of the Deputy 
Remembrancer for the inspection 
of the other part}% and afterwards 
ordered to account, in doing which 
he must refer to these books, is 
not obliged to pay ihe fees of the 
office in taking copies. 

Gabhil ▼. Cavendish. 547. 

20. A petition for re-hearing, or for 
leave to file a bill of review, is bad 
for the imcertainty. 

Hyde v. Donne. 551 

21. If the defendant is insolvent, and 
does ndt reside where the bill de- 
sdribes him> the Court will compel 



him to give a note <rf hi» plact of 
abode, or security for costs. 

James v. GiUaiam. Fiige 552 

22. Every plea ought to he set down 

for argument by the defendant. 

Chapman v. Lansdown. 554 

23* Where uie counsel's name to an 

answer has been forged^ the Court 

will not take the answer off the 

file, if an innocent plaintiff is 

likely to suffer by it. 

Bull Y. Griffin. 56S 

24. A sequestration only goes where 

the defendant is in custody of the 

warden of the Flcet\ not of a 

sheriff. 

Markham v. Wilkinson. 579 



Practice (at Law.) 



iSe^ Costs. Euiofu 

1. A peer may be sued in the Court 
of King* s bench hyWi. 

Earl of Lonsdale Y. Littledale^ 

356 

2. A plaintiff residing abroad is not 
compellable to give securify for 
costs in an action in tJiis Court 

Beckman ▼• Legrainge. 359 
8. The clerk of an attorney defend- 
ant may be baH for hkn. 

Dixon V. Edwmrds^ 356 

4. If a defendant is seized ill^ally, 

and served with process while so 

detained, the Court will discharge 

him unconditionally. 

Barlow Y. Hail. 461 
5« An attaehment agunst the she- 
riff for not returning the writ was 
discharged on affidavits that the 
defendant was no€ seen in the 
county, and that the return of 
non est inventus was made one 
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day too late by a mistake of 
the clerk, who soppoBed it ia 
time. 

Saxion V. West, Page 479 

6. To remove a cause from the great 
sessions of Wales to this Court, 
under 33 Geo. III. c. 68. the pro- 
per course is by certiorari. 

Parry v. Griffiths. 480 

7. Where an attorney has been seven 
years without getting his bills 
taxed after an order so to do, and 
they are lost in the mean time in 
the Master's office, the Court will 
not allow them to go again before 
the Master. 

Yea V. Yea. 404 

8. The paper-books must be deli- 
vered to the Judges before a cou" 
cilium can be moved for. 

Thellusson v. Bailey. 499 

9. On an issue of the preceding 
term, although no notice of tri^ 
is given, the defendant may enter 
up judgment as in case of a 
nonsuit for not proceeding to 
trial. 

Goodtitleandem. Cooke v. Cullen. 

500 

10. If the plaintiff be nonsuited by 
a mistake of a witness in a ma- 
terial circumstance, a new trial 
ought to be granted. 

De Giou v. Dover. 517 

11. If a sheriff suffers a person ar- 
rested on mesne process to escape, 
he is answerable for the debt that 
shall be proved, not merely for 
that sworn to. 

Gabel v. Perchard. 522 

12. The Court cannot apply a fine 
estreated in payment of the ex- 
pencea of prosecution. 

IThe King v. . 523 

13. A motion to compound a qui 
tarn action on the stamp acts, not 
supported by stamp office, need 
not be on notice to them. 

Salisbury qui tarn v. Hyde. 

523 



14. Such motion must specify the 
sum at which it is compounded. 

Salisbury qui tam v. Hyde, 

Page 523 

15. Action on a judgment may be 
stayed on payment of the sum re- 
covered, and costs, without any 
interest, although the defendaAt 
absconded - for seven years since 
the judgment. 

Thomas v. Edwards. 558 

16. Plaintiff at law having peremp- 
torily undertaken to try the c^use, 
on an order to elect, elected to 
proceed in equity. On. his not 
going on to trial, the defendant 
may sign judgment as in case of a 
nonsuit. 

Anderson v. Tombs. 568 

17. In an action on a promissory 
note, the plsuntiff became bank- 
rupt ; the assignees gave the de- 
fendant notice, after judgment, 
not to pay the dd[>t recovered to 
any but their order. The attor- 
ney sued out a J*i. Fa. in the 
name of the bankrupt, the note 
having been deposited with him 
during the action, to secure a 
debt due from the bankrupt. A 
rule to set aside the Fi. Fa* was 
discharged. 

Pope V. Wood. 577. 



Prerogative. 



See ExcBBauER2, 3, 5« 6. 
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Prescription. 
See Modus 9^ 10. 



Privilege. 

See Exchequer 4. 

!• A peer may be sued in K. B. by 
bUL 
Earl qfLfisdale v. Littledaie. 

Page 356 



Purpresture. 

!• Where a nuisance and purpres- 
ture are committed in a harbour, 
an information iu equity lies to 
abate them. 

JTie Attorney General v. Richards. 

603 



Purchaser. 
See Vendor and Vendee. 

« 

1. The alienee of a devisee shall 
hold discharged from the demands 
of specialty creditors of the de- 
visor. 

Matthews v. Jones, 506 



Q. 

Quaker. 

1. If one puts in his answer without 
oath as being a quaker, the fact 



of his being such cannot be ques- 
tioned, for he is concluded from 
traversing it on an indictment for 
perjury. 

Marsh v. Robinson. Page 479 



R. 



Receiver. 



See Practice (in Equity) 14. 



Release. 



1 • A. tenant for life,with remainder 
to B. in tail, commits a forfeiture. 
B. in consideration of an annuity 
for the life of A. releases. The 
release is not good against the heir 
of the body of B., and B. is 
therefore bound to make a good 
conveyance for the life of A. 

Lewis V. Rogers. 579 



Revenue Officer. 



See Excise 2* 

1. Where a collector of revenue has 
given a bond to the Crown, the 
penalty is a security for the ex- 
pences of process and execution 
against him. 

The King v. Deane. 869 
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s. 

Security. 
See Lien 3. 



I. Od a sale of an estate, partofthe 
coQBideratioD was to bean annuity, 
but it was not settled how it should 
be secured. The Court directed 
it to be by security on the estate, 
as well as by bond and j udgment. 
Remington, v. Veverall. Page 650 



Sequestration. 
See Peacticb [in Equi^) 24. 

Soap. 
See Excise 2. 

Specialty Debts. 
See Lien 2. Debt 1. Bail 2. 

Spirits. 



1, The duty on spirits attaches on 
the wash before distillation, 

TheAttomeu General v, . 

558 



Stamps. 
See Practice (at Law) 13, 14. 



.Statittes. 



1, Bark imported "in the rough state, 
and pulverized here, ia not en- 
titled to the drawback on exporta- 
tion, under 37 Ceo. III. c. 13. 

Stepkaai V. Burrov. Page 346 

2. If one bushel of corn is snipped 
in time to get the bounty, with 
intention to ship the rest after- 
wurds, the whole put on board 
is entitled to the bounty, under 
31 Geo. III. c. 0. 

Wilson V. S«lton. 444 

3. By 24 Geo. HI. c. 73. the duty 
on spirits attaches on the wash be- 
fore distillation. 

The Attorney General v. i " '■' ' 
558 

4, A concealment of soap in violatioa 
of 1 Geo. I. ((. 2. c. 31. may be 
in an entered place, and by mixing 
with other soap, and althousn 
done with the privity of the inte- 
rior turveyina officer. 

, Attorney General v. Breteiter. 



Statutes commented upon 


or ex- 


plahed. 




27 Etie. c. 8. 


SOS 


29 Eiiz. c. 4. 


370 


3W.&M. c. U. 


509 


4 Ann. e. 16. 


449 


9 Am. C.24. 


604 


1 Gn.. I. .1. 2. c. 31. 


534 


3 G«. I. c. IS. 


370 


1 G«o. 11. St. 2. e. 14. 


!M 


2 Geo. II. c. 23. 


484 


7 G... 11. c. 20. 1. 2. 


4W 


22 Ca. II. c. 46. 


484 


19 Geo. III. c. 56. 


580 


M G«i. m. c. 78. 


559 
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27 Geo. III. c. 13. 

33 Geo. III. c. 68. 

34 Geo. III. c. 0. 



T. 



Page 347 
480 
463 



Taxes. 

See Statute 1. Excise 1^ 2. 
Bond 1« 4. 



Tenant in Tail. 

!• Devise of money to be laid out 
in land to the use of A. in tail, 
with remainders over. The Court 
will not direct the money to be 
piddto^^ * 

Anon. 453 



Terrier. 



See Evidence 1, 2. 



Tithes. 



See Modus. Composition. Com- 
position Real. Lease 1> 2, 3. 
Commission 1. 



1. Where by the usual mode of 
husbandry clover-hay is not made 
into cocks at all, the tithe may 
be set out in the swathe. 

CoUyer v. Howes. 481 

2. S. P. Baker v. Athil. 491 
8. Grass cut and given green to 

beasts of the plough shall not pay 
tithe. 

CoUyer y. Howes. 461 



4. Where a titheable article has been 
introduced into « parish within 
time of memory^ but the mode of 
tithing it has been uniform, the 
Court will support the established 
practice. Semh. 

Bakery. Athil. y^^^ 

5. A trivial incorrectness in setting 
out the tithe of wool, for which 
amends had been tendered, and 
the non-payment of Easter dues, 
which were never demanded, are 
not sufficient to prevent a bill 
from being dismissed. 

Ibid. 493 

6. Horses kept on one farm for its 
cultivation, and used occasionally 

' on another farm in a different 
parish, shall not pay c^stment 
tithe. Otherwise, if habitually so 

used. 

Filewood v. Button. 498 

7. Sheep kept principally for the 
sake of folding, if sold out of the 
parish before shearing time, shall 
pay agistment tithe. 

Howes V. Carter. 500 

8. Where a title to tithes in a lay*- 
man is clearly made out, though 
not supported by possession, the 
Court will decree an account with- 
out an issue. 

LygM V. Strutt. 601 



Treasurer's Remembrancer's 

Office. 

See Exchequer 2, 3. 



INDEX TO THE PRINCTPAL HATTERS. 



Trust. 

See Fraud 1. Baron and Feme 1. 
Tenant in Tail I. 

1* Money in the hands of a trustee 
cannot be affected by legal execu- 
tion, nor can equity interfere. 
Caillaud v. Estwick, Page 381 

V. 

Variance. 
See Way 1. 

Vendor and Vendee. 

See Statute of Frauds. Secu- 
rity 1. 

1. One ceported the highest bidder 
at a sale before the Master was 
compelled to complete his pur- 
chase. 

Cunningham v. Williams. 344 

2. By the terms of an auction the 
title deeds were to be produced 
by a certain day. They were not 
then ready^ but the purchaser re. 
ceived'them afterwards without 
objection. He cannot afterwards, 
on disliking title, object to the 
delay. 

Smith V. Burnam. 527 



u. 

Usury. 

1. A custom in Liverpool for the 
banker to strike a balance every 
quarter and send the account to 
tne merchant, and then to make 
that balance a principal to carry 
interest to the next quarter, it 
not usury. 

Calliot V. Walker. Page 406 



w. 



Way. 

1. Action to try a right of wAy, 
which was stated to be from a 
certain highway leading yrom'the 
parish of jL. to B. The highway 
was proved to be at that part 
within the parish. This is no 
variance 

' Philips V. Davies. 572 



Witness. 



See Injunction 2. 
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